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As long ago as July 2002, Mr Jean-Michel Hubert, then Chairman of the French telecommunications 

regulatory authority, the Autorite de regulation des telecommunications ("ART"), stated that he was in favour 

of such a change, on the grounds that resources which are capable of distributing the same services should 

be subject to the same rules. This view was reiterated in an ART report of October 2002 discussing the future 

development of French telecommunications and broadcasting law,1 and by the independent "Boyon" report 

on digital terrestrial television ("DTT") commissioned by the French Prime Minister and submitted in October 

2002. 2 

In contrast, the CSA has on occasion stated that it is against an extension of frequency fees to 

television and radio channels, which it worries may damage the pluralism of French broadcasting. 

It now nonetheless looks possible that France's DTT channels will be used as guinea-pigs for the fee 

extension principle, and will be required to pay for the use of the spectrum made available to them, while 

radio stations and traditional, analogue television channels will for the moment be spared. 

Indeed, the successful bidders for national DTT channels in France were confirmed by a meeting of 

October 23, 2002 of the French Broadcasting Authority, the Conseil superieur de l'audiovisuel ("CSA"). There 

will be 16 free-to-air channels (including eight public channels) and 15 pay channels (all privately-owned). 

In accordance with the French Broadcasting Law of 1986, the CSA is now negotiating contractual agreements 

("conventions") with the private channels selected, and intends to complete this process by the end of 

February 2003. 

It has been discussed as a possibility that these contractual agreements could require the payment of 

annual radio-frequency fees. 

The need for harmonisation of broadcasting fees with telecommunications fees could be seen as part 

of the process of convergence becoming widespread in the EU, as typified by the EU Framework Directive of 

March 7. 2002 which subjects all electronic communications networks, including those used for telecom

munications, broadcasting or Internet purposes, to a single set of governing principles. Pursuant to Art.28 

of the Directive, it must be incorporateJ into French law by July 24, 2003. 

A change would also have practical value in the immediate future : the introduction of digital 

terrestrial television will necessitate modifications to broadcasting equipment, reception equipment and the 

existing frequency ~pectrum plan, and payments for frequency use could help finance this. 

Article 80(2) of the German Copyright Act states: 

"(2) In the case of choral, orchestral and stage performances, the rights afforded by Articles 7 4 to 77, 

with the exception of the right of consent, shall be asserted for groups of performers exclusively by 

their representatives or, if no representatives have been elected, by the leader of the group. Exercise 

of the right may be transferred to a collecting society." 

The rights given by Arts 7 4 to 77 of the Act concern neighbouring rights, in particular the right of 

recording, of reproduction and distribution (Art. 75) or the right of broadcasting (Art. 76). 

Facts: In 1951 the members of the Bayreuther Festspielorchester acquired a "right of adaptation" 

according to Art.2 sentence 2 of the then German Copyright Act with regard to the master copies of the tapes 

which were produced at that time from live performances of the festival. Accordingly, they enjoy the 

performing artists' neighbouring rights, Art. 75 of the present German Copyright Act, which was transformed 

from the former legislation according to Art.135 and 129 of the Copyright Act. The members enjoy this right 

even today, since they never transferred the exploitation rights. 
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The defendant produced sound carriers of the opera "Giitterdammerung" ("Twilight of the Gods" or 

"Crepuscule des Dieux") which was produced in 1951 under the conducter Hans Knappertsbusch. The sound 

carriers were made on the basis of a recording which was produced from the master copies of the tapes 

which contained the production of the live performance. These master copies had been made by the record 

company "D". in 1951. Before the master copies were made in 1951, the company D and a competitor producer 

of records, the company "C". acquired the right to make the master copies. However, only the company C 

acquired the right to exploit the master copies. Subsequently, in a letter of August 18, 1998, the successor of 

the company C, company E transferred the right of exploitation to the defendant. 

The plaintiffs, the elected board of the Bayreuther Festspielorchester (Bayreuth festival orchestra), 

argued that the defendant infringed the orchestra members' neighbouring rights in the sense of Art.7 4 of the 

Copyright Act. The board asserted to be authorised to claim these rights on behalf of the members, based on 

Art.80(2) of the Act. The board asked the court to enjoin the defendant from producing, reproducing, 

advertising and or distributing the sound carriers complained about or to have this done by third persons. 

The plaintiffs asked also for an order that the defendant should provide information required to establish the 

scope of damages. 

The District Court found in favour of the plaintiff, the defendant appealed. 

The Court of Appeal of Karlsruhe rejected the appeal. 

Held: The Court held that on the basis of Art.80(2) of the Copyright Act the board of the festival 

orchestra was authorised to claim as the orchestra's legal representative the neighbouring rights which 

accrued to the members of the orchestra, and to which belonged also the claims deriving from a violation of 

the neighbouring rights including claims for the information concerning damages. The Court stated that the 

orchestra of the Bayreuth Festival ("Bayreuther Festspielorchester") was an assembly of musicians which 

comes together annually in order to realise the festival so that it had to be considered as a permanent 

orchestra in spite of the fact that its members changed continually. Accordingly, its board enjoyed the 

powers based on Art.80(2) of the Copyright Act. In the Court's view the board enjoys these powers also with 

regard to rights which came into being)ong before the concrete board was established, when the board and 

also the orchestra were composed of different members: "The regulation contained in Art.80(2) of the 

Copyright Act has as its purpose, of enabling the enforcement of proprietary claims independently of the 

frequent changes of members of the orchestra. For this reason the board's powers of representation relate to 

any performances of the represented orchestra, at whatever time they may have occurred. Finally, the Court 

rejected the defendant's view that he acquired the exploitation rights from the E company, the successor of 

the C company: "The fact that the C company had acquired the exploitation rights in the master copies of the 

tapes is irrelevant, because the defendant's sound carriers were not produced on the basis of these 

recordings, but by using the tapes made by the D. company." 

Facts: The plaintiff is a composer and producer of music. The defendant is a television broadcaster 

which produces and broadcasts the German version of a US television series for children. For more than 

20 years the plaintiff adapted the original US productions for the German television market on the basis of 

a contract with the defendant. The plaintiff created the audio level of the productions and he composed, 

arranged and produced the sounds. In 1996 the defendant terminated this contractual relationship and 

concluded a contract with a third person, the G. -GmbH. The G. -GmbH employed the plaintiff as a "sub

contractor" in 1996 and 1997. He worked as the composer, music director, keyboard soloist and editor. 

However, the G.-GmbH did not pay the plaintiff's remuneration of DM 83.052,00. For this reason the plaintiff 

rescinded the contract with the G. -GmbH with retroactive effect. On the plaintiff's request the District Court 

of Hamburg issued an order to enjoin the defendant from broadcasting the content which had been made by 

him under his contract with the G. -GmbH. The Hamburg Court of Appeal rejected the defendant's appeal. 

Held: If audio material is composed and produced for a television series, the derived licensing 

and sub-licensing rights revert to the composer and owner of neighbouring rights if the contract on the 
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