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The defendant produced sound carriers of the opera "Giitterdammerung" ("Twilight of the Gods" or
"Crepuscule des Dieux") which was produced in 1951under the conducter Hans Knappertsbusch. The sound
carriers were made on the basis of a recording which was produced from the master copies of the tapes
which contained the production of the live performance. These master copies had been made by the record
company "D". in 1951.Before the master copies were made in 1951,the company D and a competitor producer
of records, the company "C". acquired the right to make the master copies. However, only the company C
acquired the right to exploit the master copies. Subsequently, in a letter of August 18, 1998, the successor of
the company C, company E transferred the right of exploitation to the defendant.
The plaintiffs, the elected board of the Bayreuther Festspielorchester (Bayreuth festival orchestra),
argued that the defendant infringed the orchestra members' neighbouring rights in the sense of Art.74 of the
Copyright Act. The board asserted to be authorised to claim these rights on behalf of the members, based on
Art.80(2) of the Act. The board asked the court to enjoin the defendant from producing, reproducing,
advertising and or distributing the sound carriers complained about or to have this done by third persons.
The plaintiffs asked also for an order that the defendant should provide information required to establish the
scope of damages.
The District Court found in favour of the plaintiff, the defendant appealed.
The Court of Appeal of Karlsruhe rejected the appeal.

Held: The Court held that on the basis of Art.80(2) of the Copyright Act the board of the festival
orchestra was authorised to claim as the orchestra's legal representative the neighbouring rights which
accrued to the members of the orchestra, and to which belonged also the claims deriving from a violation of
the neighbouring rights including claims for the information concerning damages. The Court stated that the
orchestra of the Bayreuth Festival ("Bayreuther Festspielorchester") was an assembly of musicians which
comes together annually in order to realise the festival so that it had to be considered as a permanent
orchestra in spite of the fact that its members changed continually. Accordingly, its board enjoyed the
powers based on Art.80(2) of the Copyright Act. In the Court's view the board enjoys these powers also with
regard to rights which came into being)ong before the concrete board was established, when the board and
also the orchestra were composed of different members: "The regulation contained in Art.80(2) of the
Copyright Act has as its purpose, of enabling the enforcement of proprietary claims independently of the
frequent changes of members of the orchestra. For this reason the board's powers of representation relate to
any performances of the represented orchestra, at whatever time they may have occurred. Finally, the Court
rejected the defendant's view that he acquired the exploitation rights from the E company, the successor of
the C company: "The fact that the C company had acquired the exploitation rights in the master copies of the
tapes is irrelevant, because the defendant's sound carriers were not produced on the basis of these
recordings, but by using the tapes made by the D. company."
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Facts: The plaintiff is a composer and producer of music. The defendant is a television broadcaster
which produces and broadcasts the German version of a US television series for children. For more than
20 years the plaintiff adapted the original US productions for the German television market on the basis of
a contract with the defendant. The plaintiff created the audio level of the productions and he composed,
arranged and produced the sounds. In 1996 the defendant terminated this contractual relationship and
concluded a contract with a third person, the G.-GmbH. The G.-GmbH employed the plaintiff as a "subcontractor" in 1996 and 1997. He worked as the composer, music director, keyboard soloist and editor.
However, the G.-GmbH did not pay the plaintiff's remuneration of DM83.052,00. For this reason the plaintiff
rescinded the contract with the G.-GmbH with retroactive effect. On the plaintiff's request the District Court
of Hamburg issued an order to enjoin the defendant from broadcasting the content which had been made by
him under his contract with the G.-GmbH. The Hamburg Court of Appeal rejected the defendant's appeal.
Held: If audio material is composed and produced for a television series, the derived licensing
and sub-licensing rights revert to the composer and owner of neighbouring rights if the contract on the
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exploitation is rescinded with retroactive effect, unless the exploitation contract with the composer and
owner of neighbouring rights contained provisions which regulate the matter differently.
The Court explained: "Apart from the neighbouring rights which the plaintiff acquired as an artist
of the sound carrier, he has also copyright in the music as a composer." Theserights would be
producer
and
infringed through the broadcasting of the television series in the German version which makes use of the
plaintiff's audio material, because the defendant is no longer the holder of the corresponding exploitation
rights.
The plaintiff effectively rescinded the contra.et with the G.-GmbH according to Art.326(1)of the
GermanCivilCode. Thereforethe exploitation rights reverted to the plaintiff, whether from the G.-GmbHor
from the defendant. In the Court's view on the rescission of the exploitation licence the rights reverted
"automatically" to the original owner, whether or not the licensee (the G.-GmbH)had granted a sub-licence
to the defendant broadcaster. The Court confirmed a basic principle of German copyright law, the doctrine
of the achievement of the contractual purpose, "Zweckerreichungslehre".According to this doctrine an
author who grants exploitation rights confers only such rights as are necessary for the achievement of the
contractual purpose. Accordingto Germanjurisprudence1 "this followsfrom the principle that the copyright
I. "White Christmas" Federal Supreme
and neighbouring rights tend to remain insofar as possible with the original owner so that he can participate
Court, GRUR 1979/637.
appropriately in the profits which are derived from the exploitation of his work or performance." Thefact that
the G.-GmbHdid make its own contribution to the sound material did not matter with regard to the plaintiff's
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LechemChai Ltd v A. BermanLtd
Supreme Courtof Israel
Dorner J.
Unreported

Justice Dorner of the Israel Supreme Court enjoined the Y. and A. Berman Ltd. (Berman Bakery)
(hereinafter referred to as "BermanBakery")from selling its low-calorie, whole-wheat bread under the name
on, the ground that for the purposes of the prelimin Hebrew(freely translated as "DARKLITE")
"KEHEKAL"
KAL"(in Hebrew).
inary injunction such use might infringe LechemChailtd's registered trademark "KEHE
Facts: Lechem Chai Ltd. (hereinafter referred to as "Lechem Chai") has been selling low-calorie,
KAL"since 1996.Themark usually appears in the form (in Hebrew)
whole-wheat bread under the mark "KEHE
the word "KAL"appearing in red. In 1999,Lechem Chai
KEHEKAL,meaning "DARKLITEBREAD,"
LECHEM
form but without limitation as to colour. Proof of
stylised
in
obtained registration of the KEHEKALmark,
the mark was registered, subject to disclaimers of
and
provided,
and
acquired distinctiveness was required
(UTE).
"KAL"
and
(DARK)
"KEHE"
words
each of the separate

BermanBakeryhas recently begun selling a low-calorie, whole-wheat bread marked with the words
and KALappearing as one compound word), the element KALappearing in
(the words KEHE
KEHEKAL
LECHEM
red. Lechem Chai applied to the Tel Aviv District Court for both temporary and permanent injunctions,
Berman Bakery raised
forbidding Berman Bakery from selling its product under the name KEHEKAL
Chai emphasised its
Lechem
while
arguments as to the validity of the registration of the KEHEKALmark,
District Court, in
The
.
distinctiveness
extensive use of the mark and the fact that it had proven acquired
it is entitled
valid,
is
trademark
KAL
KEHE
the
that
extent
refusing the temporary injunction, stated that to the
registered
the
from
different
sufficiently
is
KEHEKAL
of
use
to narrow protection, and that Berman Bakery's
mark that there is no likelihood of confusion.
Held: Justice Dorner overturned the District Court's decision, finding, for the purpose of the
KALregistration and
mark is likely to infringe LechemChai's KEHE
preliminary injunction, that the KEHEKAL
KALregistration at the preliminary injunction
refusing to allow arguments against the validity of the KEHE
stage. It is interesting to note that the Court appeared to countenance, albeit by way of dictum, the
possibility of collateral attack upon the registration when the main suit is heard. Theextent of the protection
granted by the Supreme Court to Lechem Chai's highly descriptive (albeit registered), stylised mark is also
worthy of note. (Whilethe Court also discussed the issue of the balance of convenience, this note is limited
to the trade mark-related issues.)
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