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The discussion about the monopoly of British Gas1 

indicates the interest in the difficulty of coping with 
the dichotomy of public interest in both the secure 
and reasonably priced supply of gas and in the 
maintenance of the principles of competition. This 
article examines the solution which the German 
legislators adopted in § 103 of the Act pertaining to 
utilities engaged in the supply and distribution of gas. 

The Structure of the German Industry 
Engaged in the Supply and Distribution 
of Gas 
German consumption of natural gas in 1991 amounted 
to some 75.6 milliard m3 per year. It is envisaged that 
this consumption may increase to 100 milliard m3 

by the year 2005. The natural gas used in the former 
Federal Republic which originated from German 
sources was 23 per cent. The Western European 
sources, including German natural gas production, 
represented 71 per cent of the natural gas used, 
whereas 29 per cent was imported from Russia. The 
length of the fixed mains in Germany amounts to 
260,000 km, a quarter of which are high-pressure gas 
grids. Natural gas is used for heating, for the pro
duction of heat in industry and for the production of 
electricity in power stations. Natural gas, as employed 
for domestic and commercial uses, is used in partic
ular for heating. In the former Federal Republic, the 
industrial use of gas, mostly for the production of 
heat, represented some 35 per cent of the energy 
employed. Concerning power stations, natural gas 
has a share of about 7 per cent of the energy used. 2 

The 30 or so German privately owned under
takings which are involved in the construction and 
maintenance of high-pressure gas grids are listed in 
the Annex to the EEC Council Directive 91/296 of 

1 Financial Times, 29 June 1993; 18 August 1993. 
2 On the statistical indications, see 'Europa Braucht Mehr 
Erdgas' (June 1993) Blick durch Wirtschaft und Umwelt, special 
edition, at 23 to 31. 

31 May 1991, on the transit of natural gas through 
grids. These public utilities carry on business in the 
importation of gas, long-distance supply of gas and 
the supply of local public utilities. Their grids may 
be interconnected for linked supply. They construct 
and maintain compressor stations and underground 
storage installations. They develop new areas for sup
ply and undertake the investments necessary for the 
construction of fixed mains. Often the public utilities 
involved in long-distance gas transmission have 
agreed on the indirect demarcation of areas for sup
ply, that is to say, they have agreed among themselves 
on the allocation of territories in order to avoid dup
licating investments for the construction of grids. 

There are several hundred public utilities in
volved in the distribution of gas to the end-users. 
They operate mainly on a local or regional basis 
and are, for historical reasons, mostly owned by local 
or regional territorial authorities. These local and 
regional public utilities are, essentially, supplied with 
gas by the public utilities concerned with gas trans
mission. Their bargaining position with regard to the 
public utilities engaged in long-distance gas supply 
derives from their monopolistic position within local 
or regional areas and the considerable demand of 
users to which they distribute the gas, in particular 
private households, industry and public power 
stations. 

The territorial authorities such as cities or dis
tricts, the German provinces (Lander) or the German 
Federation, in application of the Federal Act on 
Highways, are competent to grant concessio_ns for th: 
use of public roads and streets and their subs01l 
concerning the construction and mainten~nce of 
grids. The German Energy Economy Act provides for 
the supervision of public utilities. The German ~et 
Against Restraints of Competition is concerned with 
agreements between the public utilities of t~e gas 
industry and also with those agreements which the 
public utilities may conclude with territorial auth?r
ities and users; additionally it regulates the abusive 
behaviour of undertakings. 

The Political Issues of the Subjection 
of the Public Utilities to the 
Application of the German Act 
Against Restraints of Competition 
The construction and maintenance of grids for the 
supply and distribution of gas requires a substantial 
investment of time and capital by the public utilities. 
Thus the application of the Act to agreements con
cluded by these organisations should not be subject to 
the general prohibitions of the anti-trust law, insofar 
as these agreements constitute the basis for a secure 
and reasonably priced supply. The Committee for 
Economy of the Federal Parliament concluded in 19753 

that the supply of gas by grids requires enormous 
expenditures so that, generally, it is economically 
justifiable to connect a user with only one fixed point 

3 The Committee for Economy of the German Federal 
Parliament, Report, 1975, at 45. 
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of supply and that in consideration of the limited 
storage facilities, only a constant demand can assure 
the economic functioning of the public utilities in the 
interest of the public supply. 

The system of territorial monopolies was chal
lenged in the Draft by the Federal Government for a 
revised Energy Act of 1973 with the argument that the 
existing system made impossible any adjustments to 
changing demands and that it would prevent an 
efficient working of the public utilities. However, this 
Draft met with strong criticism and the government 
recognised in its report on the special regulations of 
the German Act Against Restraints of Competition 4 

that because of the particular technical and economic 
conditions in this field, free competition would lead 
to economically undesired developments. The Federal 
Government conceded that free competition leading 
to duplicated laying of fixed mains would have a 
price-increasing effect. With regard to the partially 
unfavourable structure of certain supply areas, free 
competition is unlikely to provide the required equal
ity of supply without gaps so that, in the case of 
unfettered competition, the supply would either be 
omitted or be available at unreasonably high prices. 
In Germany, the gas price is open to free negotiation; 
the Federal Tariff Regulations-Gas do not subject the 
prices charged to scheduled consumers to author
isation. According to § 6(1) of the German Energy 
Economy Act, a public utility which distributes gas 
within a certain district has to publish its general 
conditions and tariffs for sale and has to connect and 
service any consumer within its network. Insofar as 
the application of the German Act Against Restraints 
of Competition is concerned, the economic condi
tions thus demand an exemption for those agree
ments on the protection of territorial areas for the 
supply and distribution of gas from the general 
prohibitions of anti-trust. The counter-balance to such 
a monopoly position assured by contracts is the 
effective supervision of abuses. These policies were 
underlying the intention of the legislators when 
adopting § 103 of the German Act Against Restraints 
of Competition. 5 

In the economics of public utilities, competition is 
eliminated to an essential extent. At the basis of this 
elimination was the introduction of territorial monop
olies which originated in the 19th century when the 
often private undertakings which introduced the 
industrial production of gas were taken over by local 
public authorities simply by means of the non-prolon
gation of their concessions. 6 This situation was 
enforced by the German Energy Economy Act which 
provides in § 4(1) for the duty of notification of the 

· construction of energy plants which may be opposed 
to or prohibited according to § 4(2) of the Act and 
which provides in§ 5(1) for the obligation of licensing 
of undertakings which would like to enter the energy 

4 Document of the German Federal Parliament 7/3206, at 39. 
5 Klaue, in Immenga and Mestmaecker, Gesetz gegen Wett
bewerbsbeschriinkungen, commentary, C.H. Beck, 1992 (2nd 
edn), at 2400, No. 2 to § 103. 
6 See for example Rene Moosbacher, 'Das Ende des Ollichts 
brachte den Energiezentralismus', Die Weltwoche, 17 June 
1993, at 39. 

supply market. The considerable investments neces
sary for the entry into the market of public supply and 
distribution of gas limit the working of potential com
petition; even for a financially strong undertaking 
it would hardly be possible to invest in the market, to 
construct a new system of fixed mains for the trans
mission and supply of gas, because the territorially 
monopolistic structure does not permit the entry of 
new competitors. Additionally, the capacity of the 
shareholders of the public utilities is sufficient to 
finance new projects without their having to raise 
money through offering the purchase of shares. 
Another reason for the monopolisation of the local 
markets is given by the exemption of concession 
contracts and demarcation agreements from the scope 
of prohibited contracts by § 103 of the German Act 
Against Restraints of Competition. This monopolis
ation of the market is not only limited to the market 
of the public utilities concerned with local gas distri
bution-it is also characteristic for the regional 
markets which are dominated by few public utilities. 
The mergers of public utilities are subject to the 
general provisions applicable to mergers, §§ 23 and 24 
of the German Act Against Restraints of Competition. 
However, the control of mergers is a lesser concern of 
the legislator, since the monopolistic structure of 
public utilities in the gas economy is based on meas
ures attributable to public authorities. The reticence 
in legislative activity to break up the monopolistic 
structure of the gas supplying and distributing indus
try may further be ascribable to the fact that the state 
itself, through public authorities, owns an essential 
part of these public utilities. Nevertheless, it has been 
suggested 7 that the available tools of anti-trust law 
be strengthened de lege ferenda to avoid the furth~r 
process of concentration in the economy of pu1?Itc 
utilities so that the creation of regional units havmg 
monopolistic structures and uncontrollable economic 
power be prevented. 

The Content of § 103 of the German 
Act Against Restraints of Competition 
The intention of the legislators which led to the enact
ment of § 103 of the German Act Against Restraints of 
Competition was to exempt the public utilities from 
the application of the prohibitions generally applic
able to cartellised conduct in the industry. The exemp
tion was justified with the particular conditions of the 
market in the secure and reasonably priced supply of 
gas. The applicability of § 103(1) of the Act presup
poses an agreement which would contravene the 
German anti-trust law by reason of §§ 1, 15 or 18 of 
the Act, so that it has to be examined whether the 
agreement violates these provisions. 8 

7 Ingo A.J. Kloecker, Hauptprob/eme der Zusammensc/1/uss
kontrol/e in der Versorgungswirtsc/zaft, Centaurus-Verlagsgesell
schaft, 1985, at 175. 
8 Ulrich Buedenbender, Energierecht, Technischer Verlag 
Resch/TUEV, 1982, at 216; Mees, in Loewenheim and Belke, 
Gesetz gegen Wettbewerbsbeschriinkzmgen, commentary, NWB, 
1977 (4th edn), 14th delivery March 1993, No. 1 to § 103. 
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§ 103 of the German Act Against Restraints of 
Competition states: 

§ 103. (Public Utilities) 
(1) §§ 1, 15, and 18 of the Act shall not apply: 

1. to agreements between public utilities supplying 
electricity, gas, or water and other utilities or ter
ritorial authorities, insofar as one of the parties 
thereby agrees to refrain, in a certain territory, from 
supplying the public with electricity, gas, or water 
through fixed mains; 
2. to agreements between utilities and territorial 
authorities, insofar as the authority thereby grants a 
utility the exclusive right of installation and 
operation of mains upon or underneath public roads 
for the current or intended direct public supply to 
final consumers of electricity, gas, or water in the 
territory of the authority; 
3. to agreements between utilities and utilities at the 
distribution level, insofar as a utility at the distribu
tion level thereby agrees to supply its customers 
with electricity, gas or water through fixed mains at 
prices and conditions not less favourable than those 
which the supplying public utility grants its com
parable customers; 
4. to agreements between utilities and other util
ities, insofar as they are concluded for the common 
purpose of placing at the exclusive disposal of one 
or several utilities certain utility services through 
fixed mains in order to provide public supply. 

(2) Insofar as agreements of the nature described in 
subsection (1), clauses 1 and 2, exclude from public 
supply any kind of energy, or water, they shall be null 
and void. Subsection (1) shall not apply to them. 
(3) § 9 of the Act shall apply mutatis mutandis to 
agreements of the nature described in subsection (1), 
clauses 1, 2 and 4 of this section. 
(4) Decisions under this Act which concern the public 
supply of electricity, gas or water through fixed mains 
s~all be issued by the cartel authority in consultation 
with the competent supervisory authority. 
(5) In the cases defined in subsection (1) the cartel 
authority may take the measures described in sub
section (6), having regard to the purpose and meaning 
of the exemption, in particular the objective of the 
achiev_ement of a supply as safe and cheap as possible, 

1. msofar as the agreements or the manner of their 
implementation constitute an abuse of the market 
position obtained as a result of the exemption from 
the provisions of this Act, or 
2. insofar as they violate the principles concerning 
trade in goods or commercial services accepted by 
the Federal Republic of Germany in international 
treaties. 

An abuse within the meaning of sentence 1, clause 1, 
shall be present in particular, where 

1. the market behaviour of a public utility runs 
counter to the principles determining the market 
behaviour of enterprises in conditions of effective 
competition, or 
2. a public utility imposes less favourable prices or 
business conditions than public utilities of the same 
kind, unless it proves that the difference arises from 
distinguishing circumstances which are not attribut
able to it, provided that clause 1 above shall remain 
unaffected hereby, or 
3. a public utility unfairly hinders another public 
utility or any other enterprise in the use of energy 
generated at its own plants, or 
4. a public utility unfairly hinders another public 
utility or another enterprise in the sale or purchase 

of electricity or gas (energy) by refusing to conclude 
with such enterprises agreements on the feeding of 
energy into, and the connected drawing of energy 
from, its supply network (transmission) under rea
sonable conditions. In assessing whether the refusal 
is unfair, the effects of such transmission on market 
conditions, in particular on the supply conditions 
for the customers of the public utility obliged to 
transmit the energy, shall be taken into account. 

(6) The Cartel Authority may 
1. direct the participating enterprise to discontinue 
the abuse objected to, 
2. direct the participating enterprises to amend the 
agreements or decisions, or 
3. declare the agreements and decisions to be of no 
effect. 

(7) Subsection (5) shall apply to abuse proceedings 
against public utilities under § 22(5) mutatis mutandis. 

The provisions of the German Act Against Restraints 
of Competition which are excluded from application 
by reason of § 103(1) of the Act are the following: 

(1) According to § 1(1) of the Act which concerns 
horizontal restraints of competition agreements 
made for a common purpose by undertakings 
shall be of no effect, insofar as they are likely to 
influence, by restraining competition, producti~n 
or market conditions with respect to trade m 
goods or commercial services. 
(2) § 15 of the Act relates to vertical restraints of 
competition and provides that agreements 
between undertakings with respect to goods or 
commercial services relating to markets located 
within the area of application of the Act shall be 
null and void, insofar as they restrict a party to 
them in its freedom to determine prices or terms 
of business in contracts which it concludes with 
third parties in regard to the goods supplied, 
other goods, or commercial services. 
(3) The Act deals in § 18 with agreements on 
exclusive distribution and gives the statutory 
power to the cartel authority to declare exclusive 
distribution agreements between undertakings to 
be of no effect and forbid the implementation of 
new, similar agreements. 

§ 103 of the Act does not exclude from applicability 
other regulations of the German Act Against Restraints 
of Competition, in particular § 22 of the Act which 
subjects the conduct of market dominating under
takings to certain standards and § 26 of the Act which 
relates to discrimination and the refusal to sell. 

The Agreement on Territorial 
Demarcation, § 103(1) clause 1 
Demarcation agreements exempted from prohibition 
according to § 103(1) clause 1 may relate to the 
following situations: 

(1) the public utilities concerned with the supply 
of gas may agree on the demarcation of their 
territories for the construction of grids and the 
supply of public utilities concerned with the dis
tribution of gas-in their agreements the parties 
may undertake not to supply the gas into the 
territorial supply area of the contractual partner, 
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either directly or indirectly through further 
distributors (direct demarcations); 9 

(2) the public utilities on the supply level may 
regulate the demarcation by agreeing on the 
supply of distributors; or the public utilities on 
the supply level may undertake to refrain from 
the supply of certain distributors within a certain 
area (indirect demarcations) .10 

In the first case, the demarcation will be considered as 
a typical allocation of territories between two or more 
competing public utilities. Such an agreement would 
violate § 1 of the Act as constituting a horizontal 
restraint of competition and be without effect if it 
were not for the exemption according to § 103(1) 
clause 1 of the Act. 11 Similarly, clauses by which a 
public utility undertakes not to supply a certain 
competitor or where the competitor undertakes not to 
compete with the supplier in the supplier's territory 
constitute a horizontal restraint of competition in the 
sense of § 1 of the Act, but the clause will be 
exempted from the prohibition subject to § 103(1) 
clause 1.12 

The distributor who buys the gas from the sup
plier may undertake to refrain from making deliveries 
into the distribution area of the supplier. In such a 
case it may be doubted whether the clause can be con
sidered as a horizontal restraint of competition which 
is prohibited according to § 1 of the Act because the 
stipulation may lack the common purpose character
istic of a horizontal restraint of trade. Yet the sub
sistence of a common interest will suffice for the 
assumption of a common purpose, and this will be 
the case if the parties exclude potential competition 
between themselves by means of the demarcation. 13 

Even if the acceptance of a demarcation were unilat
eral, it might be considered as exclusive distribution 
contract and potentially violate § 18(1) clauses 2 and 3 
of the Act if it would not be exempted by reason of 
§ 103(1) of the Act. 1~ 

In the second case where two public utilities in a 
certain area allocate their supplies with regard to 
certain customers, they conclude a so-called agree
ment on the protection of customers. Such restrictions 
cannot be subject to exemptions according to § 103(1) 
clause 1 of the Act because the requirement of the 
Act that a party 'agrees to refrain, in a certain territory, 
from supplying' is not met. 15 Similarly, a contract 
in which the parties agree on the supply of or 

9 Klaue, in Immenga and Mestmaecker, Note 5 above, at 
2412, No. 14 to§ 103; Mees, in Loewenheim and Belke, Note 
8 above, at No. 37 to § 103. 
10 Klaue, in Immenga and Mestmaecker, Note 5 above, at 
2412, No. 15 to § 103; Mees, in Loewenheim and Belke, Note 
8 above, at No. 38 to § 103. 
11 German Federal Supreme Court, 7 June 1962, BGHZ 
37,194; Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2411, No. 13 to § 103. 
12 Klaue, in Immenga and Mestmaecker, Note 5 above, at 
2411, 2412, No. 13 to § 103. 
13 German Federal Supreme Court, 14 October 1976, 
BB 77,409; Buedenbender, Note 8 above, at 222. 
14 Klaue, in Immenga and Mestmaecker, Note 5 above, at 
2412, No. 14 to § 103. 
15 Ibid. at 2412, No. 15 to§ 103; however, the author admits 
that German jurisprudence is not unanimous on this point. 

distribution to certain customers within the area 
which is generally recognised as the supply or distri
bution area of the other party is considered as an 
agreement on the protection of customers and not as 
a demarcation agreement in the sense of clause 1 of 
§ 103(1) of the Act, so that the agreement would be 
without effect according to § 1 of the German Act 
Against Restraints of Competition. 16 The indirect 
demarcations will not benefit from the exemption 
insofar as the public utilities on the supply level 
regulate their supply to the public utilities on the 
distribution level without reference to a territory 
because in this case the agreement is considered as an 
agreement on the protection of customers. 17 This 
may be different should the designation of the distri
butor serve as a simplified designation of the territory, 
if the parties did not intend to contract on the territory 
of distribution of the public utility in general but only 
on that territory where the public utility rendered 
actual service of distribution at the time of the con
clusion of the contract. 18 Also clauses may be 
exempted which permit the public utility which is 
generally excluded from the supply or distribution 
within a certain area the maintenance of its services 
concerning certain kinds of supply or delivery, 19 for 
example the supply of high-pressure gas. 20 

Clauses by which a party agrees to limit its cap
acity are not effective (§ 1 of the Act) and cannot be 
exempted according to § 103(1) clause 1 of the Act; 
similarly restrictions of the self-supply do not fall 
within the scope of § 103(1) clause 1 of the Act be
cause the obligation is not related to public supply. 21 

On the other hand, clauses by which a party within 
its territory grants to another the right to constri:ct 
fixed mains for the transmission of gas through its 
territory do not constitute a 'demarcation' agreement 
because it does not regulate the supply of customers 
within a certain area and it does not constitute an 
obligation to refrain from the supply of customers in 
a certain area in the sense of § 103(1) clause 1.22 

Agreements by which the parties establish an 
upper limit of supply, in the ca~e w~en~ general~y 
both parties avail themselves of gnds w1thm a certam 
territory, are not effective (§ 1 of the German Act 
Against Restraints of Competition) but cannot be 
exempted according to § 103(1) clause_ 1 . of the A~t 
because such agreements do not fall w1thm the defi
nition of clause 1- no party is to refrain from the 
public supply within a certain territory; 23 such agree
ments may be concluded, for example, betw~en_ a 
more competitive public utility and a small terntonal 

16 Ibid. at 2413, No. 17 to§ 103. 
17 Eugen Langen, Kartellgesetz, commentary, Luchterhand, 
1982 (6th edn), at 1417, No. 9 to § 103. 
18 Feuerborn, in Volume I, Obernolte and Danner, E11er
giewirtsc/zaftsrec/zt, commentary, C.H. Beck, 1990 (5th edn), 
at 11-106. 
19 See German Federal Supreme Court, 27 October 1969, 
WuW 1970, at 235; 19 June 1975, WuW 1976, at 649. 
20 See Langen, Note 17 above, at 1415, 1416, No. 6 to§ 103. 
21 Ibid. at 1418, No. 12 to§ 103; Feuerborn, in Obernolte and 
Danner, Note 18 above, at 11-109. 
22 Mees, in Loewenheim and Belke, Note 8 above, at No. 39 
to§ 103. 
23 Feuerborn, in Obernolte and Danner, Note 18 above, 
at 11-106, 11-107. 
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authority which wanted to maintain its distribution 
service. 24 It might be argued that the acceptance of 
an upper limit of supply is a 'minus' with regard to 
the undertaking to refrain from supply within a cer
tain territory and that for this reason the agreement 
should benefit from the exemption of § 103(1) clause 
1 of the Act-however, the purpose behind the 
exemption of demarcation agreements from the pro
hibition contained in § 1 of the Act vests in the 
intention of the legislators to avoid the economically 
unreasonable creation of duplicated grids within 
one territory so that agreements which maintain such 
a structure do not merit the exemption from the 
application of the general provisions of anti-trust 
law. 25 On the other hand, the Federal Supreme Court 
accepted agreements which established upper limit
ing (maximum) values for supply as demarcation 
agreements in the sense of§ 103(1) clause 1 of the Act, 
if the agreement would have the effect of rationalising 
the energy economy- the effect the legislator aimed 
at through the passing of this provision. 26 This juris
diction merits support insofar as it would prevent the 
duplication of the construction and maintenance of 
grids, for example if the public utility engaged in the 
distribution of gas would have to construct a high
pressure gas grid. However, the adherents of a strict 
interpretation of§ 103(1) clause 1 of the Act assert that 
such an agreement could not be exempted according 
to this provision, but it is recommended that the 
agreement may be authorised by the Cartel Authority 
as a cartel for rationalisation subject to § 5(2) of 
the Act.27 

As follows from § 103(1) clause 2 which, in rela
tion to concession agreements, refers expressly to a 
current or intended direct public supply or distri
bution of final customers, demarcation agreements 
exempted by clause 1 may relate to areas for which a 
supply is not even intended. 28 

The Concession Agreement 
By means of the grant of a concession which is 
impliedly referred to in § 103(1) clause 2 of the Act, 
the territorial authority grants to a public utility the 
exclusive right of way29 within its local competence 
for the use of public roads and streets to lay fixed 
mains and to utilise them for the operation of the 
supply and distribution of gas. It is understood that 
the public utility carries on the business of the supply 
of gas at the distribution level. It is controversial 
whether the waiver of the right to engage in the 
business of the supply of gas which the territorial 

24 Langen, Note 17 above, at 1417, No. 10 to § 103. 
25 Feuerborn, in Obernolte and Danner, Note 18 above, 
at II-107. 
26 German Federal Supreme Court, 19 June 1975, WuW 
1976, at 649. 
27 See Feuerborn, in Obernolte and Danner, Note 18 above, 
at II-108a. 
28 Buedenbender, Note 8 above, at 220. 
29 The transaction for the creation of the right of way can be 
based on § 8(10) of the German Act on Highways and on 
similar provisions contained in the corresponding Acts of the 
German provinces (Lander). 

authority may concede to the public utility falls under 
the regulation of § 103(1) clause 1 or .2 ?f the Act; 
however, it is unanimous in German Jurisprudence 
that stipulations which exceed the scope of the grant 
of the concession do not benefit from the exemption 
regulation contained in § 103 of the Act.30 

The exemption for concessions relates only to 
agreements concluded with public utilities, the terms 
of which are defined in § 2(2) of the German Energy 
Economy Act defined as undertakings carrying on 
the public supply with energy. Agreements which 
concern the laying of a pipeline or the supply of gas 
for private purposes thus do not belong to the scope 
of exemption envisaged by § 103 of the Act. The pre
vailing view considers public utilities and territorial 
authorities such as cities as undertakings in the sense 
of the aforementioned legal provisions. 31 The Ger
man Federal Supreme Court 32 held that territorial 
authorities, by reason of their responsibility as man
dated by their functions, have to take the necessary 
measures in order to ensure a sufficient supply of 
energy so that they are potential competitors to public 
utilities. Once the exemption according to § 103 of the 
Act expires-according to§ 103(a) of the Germ?n Act 
Against Restraints of Competition the duration of 
exclusive concessions in the sense of § 103(1) clause 2 
of the Act is limited to 20 years - the question arises, 
whether the concession agreement constitutes a hor
izontal cartel agreement in the sense of § 1 of the Act 
or an exclusive distribution contract in the sense 
of § 18 of the Act. In the case where the concession 
constitutes a horizontal cartel for the achievement of 
the common purpose to restrain competition or mar
ket conditions, the agreement is 'automatically' of no 
effect. If the common purpose required for the appli
cation of § 1 of the Act is denied because the con
cession is conceived of as an agreement on exclusive 
distribution in the sense of § 18 of the Act, the 
agreement is valid but subject to invalidation by the 
cartel authority, § 18 of the Act. 

It is controversial whether the parties have 
expressly to mention that the concession shall be 
exclusive if they want to benefit from the exemption 
of clause 2 of § 103(1) of the German Act Against 
Restraints of Competition. In its judgment of 7 July 
1992, 33 the Federal Supreme Court referred to the 
state of discussion among legal writers some of whom 
assert that the purpose of § 103(1) clause 2 of the Act 
is directed towards the granting of territorial mon
opolies in order to ensure a secure supply and distri
bution of energy. Following this view, the regard of 
anti-trust law should include aspects of the technical
economic conditions of the particular economy in
volved, that is, the economy of public utilities for the 
supply and distribution of gas through fixed mains. 

30 Reinhold Schmidt, 'Die Gemeindliche Versorgungskon
zession im Kartellrecht', thesis, Erlangen-Nuernberg, 1985, 
at 125. 
31 Ibid. at 128. 
32 German Federal Supreme Court, decision of 15 April 
1986, WuW 1986, at 729; German Federal Supreme Court, 
7 July 1992, BB 1992, 2095, 2096. 
33 German Federal Supreme Court, 7 July 1992, BB 1992, 
2095, 2096. 
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As a consequence, it must be taken into consideration 
that the task of territorial authorities to provide for a 
secure and reasonably priced supply and distribution 
of gas can only be fulfilled through the granting of 
territorial monopoly concessions. 34 Thus, it is not 
necessary for the parties expressly to state that the 
concession be exclusive because it is implicitly under
stood that the public utility would be the only one 
which could, from an economic and technical point of 
view, be expected to construct and maintain a supply 
and delivery system through fixed mains. The Federal 
Supreme Court 35 accepted this view in the case con
cerned in which the public utility had created its grids 
under a concession of express exclusivity, and after 
the expiration of this concession, the prolongation 
was not made expressly exclusive. However, the 
Court refrained from indicating whether the case 
would have had to be decided differently, if the public 
utility had not yet created a closed grid. 

In order to benefit from the exemption, the public 
utility to which the territorial authority grants the 
concession must maintain grids or, at least, intend 
their construction. 36 The Federal Cartel Authority 37 

decided that the exemption does not cover the 
granting of a concession to a public utility, which 
carries on the supply of electricity for the construction 
and maintenance of grids for gas if the public utility 
has no intention of supplying gas. In this case, the 
agreement would prevent substituting competition 
because no public utility could construct grids for the 
supply of gas. 

Price-fixing 
The exemption provided for by§ 103(1) clause 3 of the 
German Act Against Restraints of Competition 
relates to price-fixing agreements. Such agreements 
would otherwise be subject to § 15 of the Act; this 
provision states that agreements shall be null and 
void which restrict a party to them in its freedom to 
determine prices or terms of business. Clause 3 of 
§ 103(1) of the Act envisages agreements concluded 
between public utilities on the supply and on the 
distribution level. 38 In a typical clause, the public 
utility which purchases gas from the supplying public 
utility undertakes to charge its customers no more 
favourable prices or conditions than the supplying 
public utility charges its customers. Such a clause 
protects the interests of the customers-the inter
position of the distribution level may not justify that 
the final prices of the gas shall be higher than the 
prices charged by the supplier to the end-customers. 

34 Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2415, No. 24 to§ 103; Andreas Wolf, 'Zur Kartellrechtlichen 
Beurteilung von Konzessionsvertri.igen, BB 1986, 143 to 151 
at 150; differing: Buedenbender, Note 8 above, at 224, who 
focuses on 'exclusivity' of the right of way. 
35 German Federal Supreme Court, 7 July 1992, BB 1992, 
2095, 2096. 
36 Herbert Pfeiffer, Die Kartel/rechtliche Wirksamkeit Energie
wirtschaftlic/zer Konzessionvertriige, Nomos, 1985, at 92. 
37 German Federal Cartel Authority, 9 March 1976, WuW 
1977, at 59, 62. 
38 Feuerborn, in Obernolte and Danner, Note 18 above, 
at II-112. 

On the other hand, the public utility concerned with 
distribution is free to charge its customers lower 
prices or more favourable conditions than the sup
plier. Equal-price clauses according to which the dis
tributor undertakes to deliver gas to his customers 
at the same price which the supplier charges to end
users are not exempted by reason of§ 103(1) clause 3 
from the applicability of § 15 of. the Act because 
such clauses would include the prohibition to charge 
more favourable prices and conditions. 39 The com
parison shall focus on the prices of 'comparable' 
users, that is to say, for example, domestic utilisation, 
commercial utilisation or purchasers of gas delivered 
under high pressure. 40 

Agreements on Associated Contracts 
§ 103(1) clause 4 of the German Act Against Re
straints of Competition exempts agreements made 
for a common purpose directed towards the regula
tion of the use of fixed mains either in common or 
by one of the public utilities party to the agreement 
from the prohibition of § 1 of the Act. The term 
'utility services' as used in the Act relates to the sup
ply of gas. 41 The parties to the agreement envisaged 
by clause 4 are merely public utilities and not 
territorial authorities or end-users. The agreement 
must relate to the supply of gas and not to the de
mand for it, such as in the case of an obligation to 
purchase; 42 the exemption does not cover joint pur
chase agreements. 43 Typically, agreements exempted 
by clause 4 of § 103(1) of the Act do not only relate 
to the delivery of gas but also to the establishment 
of reserve capacities, in particular for transmission 
of gas through grids belonging to another public 
utility. 44 

The Exclusion of Competing Energy 
Resources 
§ 103(2) of the German Act Against Restraints of 
Competition relates to agreements by means of which 
the parties exclude alternative energy competition. 
Since gas may, to a certain extent, replace electricity 
as an energy carrier, public utilities dealing with 
the supply of electricity attempted to exclude alterna
tive-resource competition through restraining the 
territorial authorities from granting a concession to 
gas-supplying public utilities. 45 Agreements are null 
and void, by which public utilities undertake not to 
supply gas to certain territories if this undertaking 
would have the effect of excluding alternative-energy 
competition, for example between gas and electricity. 

39 This is the prevailing view in German jurisprudence 
according to Klaue, in Immenga and Mestmaecker, Note 5 
above, at 2418, No. 33 to § 103. 
40 Buedenbender, Note 8 above, at 229. 
41 Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2419, No. 36 to § 103. 
42 Ibid. at 2419, No. 37 to§ 103. 
43 Langen, Note 17 above, at 1420, No. 18 to § 103. 
44 Buedenbender, Note 8 above, at 230. 
45 Langen, Note 17 above, at 1420, No. 19 to§ 103. 
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Up to now there has been no jurisdiction which 
relates to this subsection. In legal doctrine it is con
troversial whether the invalidity affects only the 
clause or the whole contract. -16 

Requirements of Form 
The exemption in the sense of§ 103(1) of the German 
Act .Ag~inst Restraints of Competition from the 
applicatr~1'. of §§ 1, 1? and 18 of the Act is granted if 
the ~ond1trons mentioned in the provision are met 
~nd 1f th~ contract is notified to the Cartel Authority 
m compliance with §§ 103(3) and 9(2) clause 1 of the 
Act, that is to say, the notification of the names of the 
pa~ties and the location of establishment or registered 
off~ce and the terms containing the restriction in a 
written document according to §§ 34 and 105 of the 
Act. 47 

§ 103(~). of the ~erman Act Against Restraints 
of Compehhon provides that the formal requirements 
of§ 9 of the Act shall apply in the case of those agree
ments referred to in § 103(1) clauses 1, 2 and 4. This 
mea:1s that (apart from the case of agreements con
cerning price-fixing in the sense of clause 3 of§ 103(1) 
of t~e. ~et which are de facto exempted from the 
proh1b1~ion contained in § 15 of the Act) the Cartel 
Author~ty must be notified of the agreements. 
According to practice, the notification relates to the 
re!evant cla.use and those parts of the agreement 
without which the Cartel Authority could not under
stand the restraint of competition. 48 Those elements 
~f the c?ntract which do not relate to the restric
ho~ which is to be exempted do not have to be 
registered. 49 

According to § 103(a)(l) first sentence of the 
German Act Against Restraints of Competition the 
term ~hi~h. is exempted by § 103(1) of the Act i~ not 
e.ffechv~ if. its duration exceeds 20 years. The condi
tion of limitation in time does not apply to restraints 
exempted by reason of§ 103(1) clause 3 that is to say 
to price-fixing agreements. ' ' ' 

The Supervision of Abuses, § 103(5), 
(6) and (7) of the German Act Against 
Restraints of Competition 
§ 103(5~, (6) and (7) of the Act constitute a special 
regulation for public :itilitie~ to which the exemption 
of§ 103(1~ of !he Act 1s applicable. In the justification 
for the Bill, 1t was considered that the control of 
abuses constitutes the correlative to the exemptions 
which public utilities enjoy by reason of § 103(1) of 
the Act. As a presupposition for the application of the 

46 See Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2420, No. 40 to § 103, with further references. 
47 Pfeiffer, Note 36 above, at 96. 
48 Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2421, No. 44 to § 103. 
49 German Federal Supreme Court, 20 January 1972, BGHZ 
58, 93; Buedenbender, Note 8 above, at 236. 

provision on the supervision of abuses, the public 
utility must benefit from the exemption provision of 
§ 103(1) of the Act. 50 Accordingly, the abuse referred 
to in § 103(5) of the Act constitutes a practice which 
is, in a formal sense, covered by the exemption 
provision of subsection 1, but which does not comply 
with the purpose of the exemption so that the 
agreement does not merit exemption and is con
sidered abusive. 51 

The Cartel Authority, the competence of which 
is regulated in §§ 44 and onward of the German 
Act Against Restraints of Competition, is to verify 
the relevant market in order to examine whether 
there is an abuse in the sense of § 103(5) and (6) of 
the German Act Against Restraints of Competition. 
A distinction must be made between local and 
regional utilities and the public utilities concerned 
with long-distance supply. The supply level as well 
as the distribution level form separate limited mar
kets. 52 Additionally, the relevant market may be 
defined with regard to specific products or usage, 
for example gas for utilisation by industry or for 
domestic utilisation. 53 Abusive behaviour presup
poses a dominant position in the market-in the 
case of the supply and of the distribution level of the 
gas economy, there is practically no intra-brand 
competition. In particular the local public utilities are, 
by definition, dominant. 54 

There exists an energy market for gas which 
includes different substituting energy carriers inso
far as the products offered can be substituted by a 
reasonable consumer. 55 The equipment of the con
sumer, however, is generally adapted to one kind of 
energy and this factor will have to be taken into 
consideration when delimiting the relevant market. 56 

Thus in the case of domestic or commercial utilis
ation, which accounts for about 45 per cent of the 
consumption of gas, substitution of gas by a different 
energy will hardly be possible, unless the consumer 
avails himself of special equipment. 57 

§ 103(5) second sentence of the German Act 
Against Restraints of Competition contains a non
exclusive58 enumeration of facts which constitute 
abuses of the market position. The definition relates 
to four different cases: 

(1) clause 1 states that it constitutes an abuse 
if the behaviour of the public utility runs counter 
to the principles which determine the market 
behaviour of undertakings in the conditions of 
effective competition - the criterion is the ideal 
conduct in competition, for example through the 

50 Ibid. at 240, 241. 
51 Langen, Note 17 above, at 1424, No. 28 to § 103. 
52 Jochen Weise, Der sachlich relevante Markt fiir Energie
versorgungsunterne/zmen, Carl Heymanns, 1987, at 161. 
53 Ibid. at 157, 159. 
54 Andreas Wolf, 'Missbrauchsaufsicht iiber die Gaspreise', 
BB 1989, 993 to 1003 at 995. 
55 German Federal Supreme Court, 3 July 1976, WuW 1976, 
at 783, 788; see Wolf, Note 54 above, at 993. 
56 Cartel Authority of Brandenburg, Directive of 22 April 
1992, WuW 1992, at 781. 
57 Wolf, Note 54 above, at 994. 
58 Ibid. at 996. 
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use of rationalisation or innovation thus permit
ting a lowering of the cost price of the supply; 59 

(2) clause 2 establishes that it is an abuse, if the 
public utility demands less favourable prices or 
business terms than similar public utilities inso
far as this is attributable to the public utility's 
own policy and not attributable to unfavourable 
market conditions or an increase of prices; 
(3) clause 3 concerns the case in which the public 
utility obstructs another public utility in under
taking the use of energy generated at its own 
plants-with the intention of avoiding a tech
nically possible and economically reasonable 
utilisation of gas; 60 

(4) clause 4 provides that a refusal to contract 
and to co-operate in the creation of another pub
lic utility's transmission supply network can be 
abusive-concerning the unfairness, the interests 
of the public utilities as well as the effects of the 
transmission on the market and on the customers 
of the obliged public utility should be taken into 
consideration. 61 

Abusive Market Behaviour 
§ 103(5) second sentence, clause 1, of the German Act 
Against Restraints of Competition prohibits abuses of 
the exemption granted by subsection 1. The standard 
for the examination of abuses is the behaviour of an 
undertaking in potential competition. 62 Possible 
abuses may be constituted by demarcation agree
ments. Such agreements are exempted because they 
permit a rationalised supply. The effect of the agree
ment may, however, be contrary to this purpose, for 
example in the case where the demarcation is used in 
order to achieve the protection of customers, 63 if the 
risks are transferred to the industrial user by general 
conditions of trade or terms of business of the public 
utility,_64 ~r where the public utility does not lower 
the pnce m the case of advantages which lead to the 
reduction of its cost price. 65 

Abusive Pricing 
§ 103(5) second sentence, clause 2, of the German 
Act Against Restraints of Competition relates to the 
supervision of the most often occurring abusive 
practice-overpricing. Due to the lack of intra-brand 
competition and alternative source competition in the 
case of heat generation the gas price is determined by 
two criteria. The first criterion is the value of the gas 
for the end-user. This value depends on the costs 

59 Buedenbender, Note 8 above, at 248, doubts that in 
practice there may be many cases which would fall under this 
clause. 
60 Ibid. at 261. 
61 Ibid. at 264. 
62 Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2429, No. 60 to § 103. 
63 Langen, Note 17 above, at 1424, 1425, Nos. 29, 30 to§ 103. 
64 Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2429, No. 60 to § 103. 
65 Langen, Note 17 above, at 1427, 1428, No. 37 to § 103. 

which the end-user would have· to pay for the most 
advantageous alternative energy carrier which is, 
generally, oil. The other criterion which forms the 
lower limit is determined by the cost price of the 
public utility. The actual price is negotiated between 
the end-user and the public utility. The price will be 
higher if the end-user demands a consistency in gas 
pressure or in purity of the gas or deliveries during 
peak load periods. A long-term commitment has a 
price-lowering effect, similarly as do low quality 
demands, take-or-pay clauses, non-firm delivery. 
This method of price determination is used in the 
case of large customers. In the case of domestic or 
commercial supply the price is determined according 
to the tariff established according to the Federal Tariff 
Regulations-Gas and § 6(1) of the German Energy 
Economy Act. Generally, the contracts on the supply 
of gas contain a price-variance clause which com
bines the development of the gas price with the 
changes in the price for oil. 66 The average price 
charged for residential services is twice as high as the 
price for industrial utilisation. In the case of domestic 
and commercial utilisation, the public utilities offer 
the gas price in application of § 6(1) of the Energy 
Economy Act and the Federal Tariff Regulations
Gas. 

Jurisdiction has developed two tests for the 
verification of abusive pricing. According to the first 
test, applicable in the case of a vertical ~elat~~nship, 
the criterion is whether the local pubhc uhhty de
mands higher prices than the regional public utility 
and whether the regional public utility, in the 
absence of a demarcation clause, would be capable of 
taking over the supply at its lower.prices. The_seco1:d 
test-applied in the case of a honzont~l relat_10nsh1p 
- asks whether in the case of competing pnces the 
cheaper public utility is capable of ~istribut~ng t~~ gas 
in the territory of the more expensive public uh_hty at 
cheaper prices and if it :-vere s_o t~ do, '."'ithout 
impairment to the supply, mcreasmg its profits o~ at 
least not affecting them adversely. T~us the a~usive 
pricing may be established by compans~n of pnces of 
similar monopolies. 67 Generally, a pnce difference 
of at least 5 per cent may be abusive. 68 As a typical 
example of abusive behaviour, ~olf 69 refers to a 
possible connection of the gas pnce t~ the develop
ment of the oil price, that is t_o say, an mcr~ase of the 
gas prices which is merely onente_d_on the m~~ease of 
the prices for oil. By the supervision of pncmg. t~e 
legislators intended to correct the monopolistic 

66 See on the establishment of the gas price, Weise, Note 52 
above, at 103, 104. 
67 Buedenbender, Note 8 above, at 249; in a case decided 
by the Cartel Authority of Brandenburg, Directive of 22 April 
1992, WuW 1992, at 781, 785, the public utility asserted that 
prices which cover the cost price could not be abusive; 
however, the Cartel Authority, at 787, 788, rejected this 
argument and held that the price should reflect the cost 
reasonably necessary for a rational supply of gas. 
68 Wolf, Note 54 above, at 997; Langen, Note 17 above, at 
1432, No. 47 to§ 103; the Cartel Authority of Bavaria, WuW 
1990, at 386, 387, considered that prices of 3.5 per cent and 
6.2 per cent beyond the average price charged by public 
utilities may be too high. 
69 Wolf, Note 54 above, at 999. 
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structure of this market by the prohibition of abuses 
which are established by means of a standard of 
potential competition. The German Federal Supreme 
Court accepts, however, that structural differences in 
the territories of the monopolistic economies of the 
public utilities may justify a difference in the prices 
charged to the customers. 

The Abusive Hindering of Another 
Public Utility in the Use of Energy 
Generated at its own Plant 
§ 103(5) second sentence, clause 3, of the German Act 
Against Restraints of Competition establishes as 
abusive behaviour the unfair hindering of another 
public utility or any other enterprise in the use of 
energy generated at its own plants-the abuse may 
consist in a refusal to purchase, in the payment of low 
prices for gas purchased or in the demand of high 
prices for supplementary supplies of gas. 70 

The Abusive Refusal of Transmission 
§ 103(5) second sentence, clause 4, of the German Act 
Against Restraints of Competition concerns the 
abusive behaviour through refusal of the trans
mission of gas. 

The German Federal Cartel Authority decided on 
29 J1;1ne 1992 that the defendant who imported 
Russian gas and availed himself of supra-regional 
grids serving several local public utilities and indus
trial users was obliged to transmit the gas of a com
petitor in application of § 103(5) second sentence, 
clause 4.71 The plaintiff, who equally availed of 
Russian gas, was constructing his grids and was, 
at tha~ time, not capable of directly supplying his 
potential users, although the plaintiff was energet
ically engaged in the extension of his network, in part 
parallel to that of the defendant. The plaintiff wanted 
to use the defendant's grids in order to supply certain 
customers to which he could not yet make delivery. 
The defendant who had rejected the plaintiff's de
mand for transmission of the plaintiff's gas through 
his grids against a remuneration was ordered to con
duct the transmission. Apart from the question of 
whether the interpretation of. § 103 of the Act by 
the Federal Cartel Authority coincides with the con
stitutional guaranty for private property, it could 
be questioned whether the supervision of abuses 
of a dominant position may oblige public utilities to 
make provisions for the possible access to its supply 
network for transmissions by another public utility 
which is creating its own network. It seems that the 
decision of the Federal Cartel Office was the first to 
order the transmission of gas based on German law. 
It should not be overlooked, however, that such an 
interpretation of § 103 of the Act may correspond 
with the development of EC law, in particular with 

70 Langen, Note 17 above, at 1433, No. 51 to § 103. 
71 See Siegfried Klaue, 'Zurn sogenannten Netzzugang 
Dritter in der Gas- und Elektrizitatswirtschaft', BB 1992, 1936 
to 1940. 

the Council Directive of 31 May 1991. Concerning the 
interests of the transmitting public utility, it may be 
assumed that the legislators expect that a legally 
protected monopoly should reasonably be expected 
to make available free capacities to agreeable condi
tions-so that, from this point of view, the public 
utility may not assert that an obligation of trans
mission would violate its property in the grids and its 
monopoly position. 72 

The Enforcement of the Supervision 
of Abuses 
§ 103(6) of the German Act Against Restraints of 
Competition provides for the enforcement of the 
supervision. In the case where an abuse in the sense 
of subsection 5 is established, the Cartel Authority 
may take the measures mentioned in subsection 6 in 
order to stop the abuse: 

(1) clause 1, direct the participating undertakings 
to discontinue the abuse objected to; 
(2) clause 2, direct the participating undertakings 
to amend the agreements or decisions, or; 
(3) clause 3, declare the agreements and deci
sions to be of no effect. 

In the application of the different measures the 
authority is bound by the principle of reasonableness 
which means that the intended measure must be 
sensible and necessary and the means intended mi:st 
be in an appropriate relation to the purpose envis
aged-for example the authority will refrain from 
declaring a contract of no effect if it can.stop the abi:se 
by a lesser measure such as by directmg the parties 
to discontinue the abuse objected to. 73 

The Relation between the Supervision 
of Abusive Behaviour of Public 
Utilities and of Market-dominating 
Enterprises 
§ 103(7) of the German Act Against Restraints of 
Competition establishes expressly that the gene.ral 
provision of the Act on the supervision of abusive 
behaviour, § 22, remains applicable to public ut.ilities, 
however with the proviso that both regulat10ns
those contained in § 103(5) and in § 22-cannot 
be applied simultaneously to the same state of facts. 
In the presence of an exemption according to§ 103(1) 
of the Act, the supervision of abuses is subject to 
§ 103(5)-if the abuse relates to the factual position of 
the public utilities as a market-dominating enterprise 
in the sense of § 22 of the Act, § 103(7) provides for 
the application of subsection 5 mutatis mutandis. Once 
the presuppositions of § 22 of the Act are met, the 
abuse is reprehensible according to subsection 5, 
even if the public utility does not benefit from an 
exemption according to subsection 1. This means that 
the supervision of abuses in the sense of § 22 of the 

72 Langen, Note 17 above, at 1435, 1436, No. 57 to § 103. 
73 Feuerborn, in Obernolte and Danner, Note 18 above, 
at II-143a. 
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Act has to take into consideration the specific market 
conditions for public utilities. Accordingly, cost fac
tors which are not attributable to the public utility but 
to the structure of the territory or the principle that 
restraints of competition may be acceptable if this 
serves the secure and reasonably priced supply of 
gas, have to be taken into consideration, as was con
firmed recently by the Cartel Authority of Branden
burg on 22 April 1992. 74 By means of this regulation 
the legislators attempted to prevent that the super
vision of abuses according to §§ 103 and 22 of the Act 
would achieve different results. 75 

Conclusion 
The special regulation on public utilities as contained 
in § 103. of the German Act Against Restraints of 
Competition reflects the legislators' concern to 
ensure the secure and reasonably priced supply of 
gas. The reason behind the acceptance of territorial 
monopolies in the gas industry is the conviction that 
the supply and distribution of gas through grids and 
network systems is from the economic point of view 
reasonable only if the duplicated construction and 
maintenance of grids is avoided. The assurance of 
territorial monopolies achieves, on the other hand, 
the supply of consumers in areas which very likely 
would be neglected under conditions of effective 
competition. 

According to the German energy law, the public 
utilities engaged in the distribution of gas are obliged 
to connect consumers and to supply their services 
subject to their published conditions for sale and 
tariffs. The monopoly power of public utilities is 
further limited by the ·supervision of abusive be
haviour as contained in § 103(5), (6) and (7) of the 
German Act Against Restraints of Competition. In 
comparison to a nationalised industry, the large 
number of public utilities engaged in the public 
distribution of gas in Germany assures structures of 
these undertakings which facilitates their subjection 
to the supervision of abuses. As the recent Directive 
of the Cartel Authority of Brandenburg illustrates, 
the supervision relates to the internal decision
making policy of the public utilities on which the 
public utilities concerned had to render detailed 
information. The possibility of public utilities to com
mit an abuse of their monopoly powers thus does not 
appear as a considerable threat to the consumer or 
the competitors. 

Finally, it does not appear that there are attractive 
alternatives to the present legal situation. The break
ing up of the monopolistic structure of the market of 
the public utilities engaged in the distribution of gas 
would very likely lead to mergers and to decision
making in disregard of those local particularities to 
which the historically grown territorial monopolies 
responded. Also the regional public utilities engage9 
in the supply of gas to the public utilities which 

74 Cartel Authority of Brandenburg, Directive of 22 April 
1992, WuW 1992, at 781, 787. 
75 Klaue, in Immenga and Mestmaecker, Note 5 above, 
at 2438, No. 79 to § 103. 

distribute the gas are subject to the supervision of 
abusive ·behaviour. The tools of which the Cartel 
Authorities avail themselves are sufficient to safe
guard the interests of the public utilities with which 
they compete and to which they supply the gas. A 
restructuring of the present economy of public 
utilities concerned with the supply and distribution 
of gas would possibly waste more resources than 
such a policy could benefit the consumer. The main
tenance of the present structure in the economy 
seems to serve best the assurance of a secure supply 
of gas at reasonable prices. Thus the solution which 
the legislators adopted in § 103 of the German Act 
Against Restraints of Competition and which results 
from five amendments of the Act takes into consid
eration and balances the interests not only of both the 
industry and of the consumer, but also the interest of 
the general public. 


