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Television by internet
service provider
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Facts: The defendant, an internet service provider, offered set-top boxes by means of which a viewer
could switch from watching television to the internet. By means of this set-top box the defendant offered, via
the internet, digital content to viewers. Even if a viewer switched to the internet, he could continue to watch the
plaintiff's television programme in the background of the screen. The plaintiff, a television broadcasting
organisation, asserted that the defendant's activity constituted an act of unfair competition, contrary to the
general clause of Art.3 of the German Act Against Unfair Trade Practices.
Held: The Court rejected the claim. It held that the defendant did not commit an act of unfair
competition, such as the unfair appropriation of a competitor's achievements. This would only have been the
case had the achievements been directly and unchanged taken over with the consequence that the public was
led to believe that the broadcaster's achievements were those of the service provider. Here the defendant did
not present the television programmes as "his'"' services. The audience could see easily that the defendant was
not taking over the plaintiff's services.
The Court also rejected the broadcaster's argument that the service provider unfairly exploited his
goodwill. The assumption that the defendant would make use of the plaintiff's programme as an inducement to
acquire his own services was considered unsound. The service provider merely offered an option to use the
advantages of the internet and to watch, additionally to the defendant's digital content, the plaintiff's
television programme simultaneously in the background. Accordingly, the viewer was not made believe that
the service provider's offer was related to the broadcaster's services and goodwill.
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Co-productionAgreements
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Facts:In a co-production contract of 1987 on the film "man spricht deutsch", the co-producer Maran
Film GmbH E Co. KG.had obtained the exploitation rights, including satellite broadcasting, for the Germanspeaking territories in central Europe. Any exploitation rights, which were not expressly given to the Maran Film
company could be exercised by the other co-producer (Solaris Filmproduktions GmbH), the plaintiff. The Maran
Film company transferred its satellite broadcasting rights to the defendant, a broadcasting organisation. The
broadcaster transmitted the film via the?atellite ASTRA
1Cin July 2001,so that the film could be received not only
in the German-speaking territories, but, beyond a mere overspill, in any European country according to the
satellite's footprint. The plaintiff, asking for an injunction, asserted that since the contract was silent on the
satellite broadcasting rights for the non-German-speaking territories of Europe, the defendant had not
obtained these explo1tation rights, so that the broadcasting to other European countries via satellite without its
consent infringed its rights.
Held:The first instance court issued an injunction in favour of the plaintiff, the second instance court
reversed the judgement. The Federal Supreme Court held that the issue depended on the interpretation of the
co-production contract. The contract was concluded before the entry into force of EUDirective 93/83 on satellite
broadcasting and cable retransmission, and before its implementation into German law. Article 7(3) of the
Directive provides for a transitional provision on the allocation of rights in co-production contracts, which was
implemented into Art.137(h)(2) of the German Copyright Act and which is applicable to co-production
contracts concluded before June 1, 1998. Accordingly, when a co-production contract expressly provides for a
system of division of exploitation rights between the co-producers by geographical areas for all means of
communication to the public, without distinguishing the arrangement applicable to communication to the
public by satellite from the provisions applicable to the other means of communication, and where
communication to the public by satellite of the co-production would prejudice the exclusivity, in particular
the language exclusivity, of one of the co-producers or his assignees in a given territory, the authorisation by
one of the co-producers or his assignees for a communication to the public by satellite shall require the prior
consent of the holder of that exclusivity. Therefore, considering that the plaintiff's exploitation rights extended to
arty non-German speaking territories of European countries, the Maran Film company's authorisation of the
broadcasting organisation could have required the plaintiff's consent.
The Federal Supreme Court indicated that it was not clear, whether the lack of a consent would have
effect erga omnes with regard to third parties so that the broadcasting without the plaintiff's consent
[2005] ENT.LR.,ISSUE6 © SWEET6 MAXW£LlLIMITED
[ANDCONTRIBUTORS]

HUNGARY • NEWS SECTION [2005] ENT.L.R.

N-55

amounted to a copyright infringement, or whether the consent had mere obligatory effects between the parties.
In the latter case, the plaintiff's rights were possibly limited to damages for breach of contract or tort against
the other co-producer or to unjust enrichment. TheCourtindicated that the Courtof Appeal, to which the case
was referred back, might have to ask the European Courtof Justice for a preliminary ruling on this issue.

Facts: An investor carries the risk of the failure of his investments. But if he was lured into the
investment by wrong assertions in a prospectus or if he made them after misrepresentations, he may be able to
Prospectusliability,Misrepresentation claim damages. Herethe investments were made on the basis of a prospectus of a film fund company, which
(_g,.,/Film production; Finance; traded in the acquisition and the exploitation of licences, particularly relating to film and televisionrights. The
Germany;Misrepresentation; prospectus explained that in the first place television rights in 42 cinema films would be financed, by an
In the second place filmswould be produced and co-produced. In a letter of 1989,
Prospectuses investment of DM13,125,ooo.
the
defendant,
representing
the film fund company, asked the investorswhether they agreed with preferential
FederalSupremeCourt
treatment
of
the
second
part
of the investment plan, and, having obtained their consent, proceeded with the
July 19,2004
production
of
a
film.
In
1991,
the
filmfund company became insolvent. Theplaintiff asserted that the defendant
II ZR157/02
made a misrepresentation to the investors.
FILM

Film fund investment

Held: TheFederalSupremeCourtheld that the defendant, when asking the investors in his letter for their
consent to the modificationof the investment plan by anticipating the investment in the film to the investment
of the acquisition of televisionrights, had misrepresented the position by concealing the fact that at the time of
the writing of the letter, only DM3.4millionhad been collected, whereas the fund capital for the first part of the
investment plan indicated a sum of DM13.125
million. Instead of providing this information, the defendant
created the (wrong) impression that the first part of the investment plan had not been realised, because the
licence contracts on the exploitation of the films were not yet signed by the broadcasting organisations. It
weighed against the defendant that he did not inform the investorsthat by consenting to the anticipation of the
second part of the investment plan they waived their claims to a repayment of their investments made for the
first part of the investment plan, which, acco_rdingto the prospectus, could be made if the capital for this part
/
of the fund was not subscribed by Mardi 31, 1990.Since the prospectus indicated that a total loss of the
investmentswas excluded, the concealmentof these facts and the indication that the anticipation of the second
part of the investment plan did not increase the risks deriving from the investments, amounted to a
misrepresentation by the defendant made to the investors, who would not have consented to the anticipation
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of the investment plan's second part, had they been informed on these facts.

TRADEAND SERVICEMARKS
Trade mark "ZETA"
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MSPSingapore Company
MetropolitanCourt
1.Pk.26.744/2004/4

MSPSingapore Company,an applicant attempting to register "ZET!A"
being a word mark, lodged an
appeal against the Decision of the Hungarian Patent Officerefusing registration (hereinafter HPO)to the
MetropolitanCourt. TheMetropolitanCourtallowed the Appealand ordered registration of the mark covering
cardiovascular preparations listed in class 5.
Theapplicant filed an application for the registration of the word mark ZETIA
on Aprilr, 2002for the
goods listed in goods Class 5 as per the Nice Agreement covering pharmaceutical, veterinary and sanitary
products, dietary materials for therapeutic use, baby food, bandage/dressings; dental filling material, dental
modelling material; disinfectants; pesticides, fungicides and herbicides.

[2005] ENT.L.R.,ISSUE6 © SWEETE MAXWELL
LIMITED
[ANDCONTRIBUTORS]

