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of "object mains" is not basedon existingjurisprudence concerning "area
mains".The purposeof the exclusionof object mainsfrom large parts of the
Act in the senseof Art.11Oliesin the fact that the applicationof the provisions
on unbundling of affiliated enterprisesand the control of public utilities is
not appropriate if the businessof the supply of energy is relatively limited
accordingto the definition of Art.110(1),Nos1-3 of the Act.
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Theplaintiff, who operatedan engineer'soffice, purchasedelectricity asa tariff
customerfrom the defendant, a public utility. On July 1, 2002 the plaintiff's
supply was interrupted. The plaintiff managedthe situation by means of his
own emergencyelectricalsupply plant. After the elimination of the defect,
the defendantconnectedthe plaintiff; however,inadvertently,the connection
wasnot madewith the 220 volt network, but with the 400 volt network. The
plaintiff assertedthat this causeddamageto the office's technical equipment
amounting to some €26,000,which wasthe subject-matter of the dispute. It
wasnot contested betweenthe partiesthat the wrong connection was based
on the fault of a defendant's employee.The defendant's liability insurance
paid some €2,500, but the defendant and his insurer refused any further
payments,basedon Art.6 of the Regulationof the BusinessTermsApplicable
to customersof PublicUtilitiesEngagedin the Supplyof Electricityof 21 June
1979("AVBEltV"l.1
The relevanttext of Art.6 of the Regulationstates:
"(1l The electricalutility, which suppliesa customer, is liablefor damages
based on contract or tort, which the customer suffers through the
interruption of the supply or through irregularitiesin the supply, in the
caseof:
1 ....
2. damagesto a thing, unlessthat the damage is causedneither by
intent nor by gross negligence of the enterprise or one of his
agentsor assistantsof supply,
3. damagesto the assets,unlessthat damage is caused neither by
intent nor by gross negligenceof the owner of the enterprise or
an organ authorizedto representit or by a partner of the utility.
(2l In the caseof damagescausedto the customer by gross negligence
the public utility's liabilityfor damagescausedto things or assetsis limited
to EUR2,500... "
The parties could not agree whether the defendant could rely on the
limitation of his liabilityaccordingto Art.6 of the AVBEltV.
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The Court held that the wrong connection with high voltage electricity
amountedto an "irregularity" in the senseof Art.6(1)of the AVBEltV.
It upheld the view of the court of lower instanceaccording to which the
supply of electricity with too high a voltage constitutes an irregularity in the
senseof Art.6(1lof the AVBEltV.Thedefinition of the term "irregularity" would
includedeviationsin the voltage and frequency of the electricalsupply in so
far as the threshold of tolerance in the senseof Art.4 of the AVBEltVwould
be exceeded.The supply of electricity with a voltage of 400 instead of 220,
which was contractuallyagreed upon, constituted such a "deviation", which
surpassedby far the threshold of tolerance. It would not make a difference
whether the excessivevoltageoccurredduring a current supply or in the case
of the taking up of an interrupted supply.The reasonfor the irregularity would
not matter. Onlythe effect on the damagedcustomer would be decisive.
Additionally,the Court, which referred to legalwriters and commentaries,
explained:

1 FederalGazette1979,I, 684.

"It is the purpose of the privilege concerning liability in the sense of
Article6 AVBEltVto limit the liabilityin cases,which relateto typical risks
of the supplyof electricity basedon grids, in the interest of low prices.
With regard to this purpose the limitation is alwaysapplicablewithout
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regardto the reasonsfor the disturbanceif the customerssuffer from
damagesto their property or assetsby means of those typical risks,
which are mentioned in Article 6(1) AVBEltV-the disturbance of the
supplyor the supplywith electricity,which doesnot havethe contractual
voltageor frequency.A limitation of the privilegefor damages,which a
customer suffers from deviationsof the voltage or frequenciesin the
currant supply,as assertedby the plaintiff, would not correspondwith
the purposeof the law.The risk,that too high a voltageof the supplied
energy,which cannot be calculatedand insuredagainst,would causean
incalculabledamageto a multitude of customers,does not only exist
in the caseof deviationsduring the current supply, but similarlyin the
presentcasewhere,after the interruption of the supply,the electricity
is fed into the grids with too high a voltage."

Arnold Vahrenwald
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The MexicanGovernmenthasrecentlysubmitted to Congressa Billto amend
the current RegulatoryLawof ConstitutionalArticle27 in the Petroleumsector
(Ley Reglamentariade/ Ar6cu/o 27 Constitucional en el Ramo de/ Petroleo),
which regulatesthe oil and gasindustryin Mexico.The Billis aimedat allowing
privateinvestmentdirectly in pipelines,terminalsand other infrastructurefor
the transportation,storageand distribution of petroleum, liquids and other
derivativescurrentlyundertakenby the stateoil monopoly,Pemex,who would
continue to be the soleshipperin manyof thesefacilities.
Giventhe ratesof return generatedby the productionof crude oil, higher
by far than any other line of businessof the energy industry, Pemexhasfor
at least two decadesunder-investedin variousother sectorsof the energy
industry, from gas production to construction of refineries, from liquids
terminalsto maintenanceof gatheringandtransportationpipelinesfor oil and
other derivatives.Asa resultof this, the industryis in great needof investment
on variousfronts; it is no coincidencethat south-eastMexico(mainlyVeracruz
and Tabasco)hasseenso many incidentsinvolvingoil and gas gathering and
transportationpipelinesin the lastcoupleof years,asthese pipelineshavenot
receivedappropriatelong-term maintenance.TheGovernmentis now seeking
private entrepreneurs to undertake such construction and refurbishment
projects.
More than 41,000kilometresof pipelinesin Mexicorequire maintenance,
and the ability of private partiesto participatein infrastructuresubstitution
and upgradewill not only be very important for the industry,but will alsobe
a considerableboost to the Mexicaneconomy,which is in needof stablejobs
and additionalfunding. It will also bring leadingedge technologyfrom the
internationalmarketto which Pemexmay not havereadyaccess.
The Bill to amend the Petroleum Law envisagesvesting the Energy
RegulatoryCommission(ComisionRegu/adorade Energia)with broadpowers
to regulate the transportation, distribution and storage of crude oil and
petroleum derivatives,with the power to approveits terms of service,rates
that may be chargedand other relevantconditions.

Netherlands
CAS
cas transport
Tariffsfor gas flexibility services

e:!-/ Dominant position; Gas

distribution networks; Netherlands;
Pricing

The NetherlandsCompetitionAuthority ("NMa"l hasrecentlypublisheda draft
decisioncontaininga methodfor the settingof tariffs for gasflexibilityservices
to be provided by GasTransportServices("GTS"l,the Dutch gastransmission
operator, for the next three years.
Accordingto the GasAct, the CompetitionAuthority will determine the
method for the setting of the tariffs for the provisionof flexibilityservicesby
GTSas long asGTSis obligedto offer suchservices.GTSis only obligedto offer
flexibility servicesas long as its former counterpart,GasunieTrade& Supply,
which is the producerof the Groningengasfield, hasa dominant positionon
the marketfor flexibilityservices.
Trade& Supplyhas
TheCompetitionAuthority hasestablishedthat Gasunie
and will continue to havein future such a dominant position.Therefore,the
CompetitionAuthority hasdrafted regulationsfor the setting of tariffs for the
provisionof flexibility servicesby GTS.
Interestedpartieshaduntil October26,2005to givetheir viewson the draft
decision.The CompetitionAuthority has,so far, not taken the final method
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