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Islamic
Law Perspective
Economies of scale can promise a
flourishing business:the distribution of petrodollars amongst a trade
and industry oriented Chinese population could be just it, and what
a temptation to do this in a Sharia
compliant manner. Islamic banking
means a system of banking which
is consistent with Islamic law or
Sharia principles. Within this system the collection and payment
of interest is prohibited.
The Islamic finance market was estimated at USO 1.3 bn at the start
of 2008, with an annual growth of
some 10%.
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n 20 May 2008 the Hong Kong
Monetary Authority and the
Dubai International Financi al Centre Autho1ity signed a Memorandum of Understanding, which was
directed towards the fostering of cooperation in the development of Shariah-compliant fmancial products and
the fmancial infrastructures in their respective jurisdictions. Eddie Yue, Deputy Chief Executive of the Hong Kong
Monetary Authority, is convinced that
Hong Kong will become an important
player in the booming Islamic fmance
arena by providing a platform for
Middle East investors to access investment opportunities in the Asia Pacific
region. Hong Kong's first Islamic fund
was already introduced by a local bank
in 2007.
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The Hong Kong Special Administrative
Region (SAR) provides an appropriate
economic and legal environment for
the maintenance of the status of Hong
Kong as an international fmancial centre. Its Basic Law requests the SAR to
formulate monetary and fmancial poli cies, safeguard the free operation of financial business and financial markets,
and regulate and supervise them. The
government must ensure the free movement of assets and capital. In recent
years European countries responded in
different ways to regulatory issues involving Islamic banking.
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There are several levels of state activities. First, the banking system may need
adaptation, in pa1iicular concerning
the establishment of Islamic banks and
their supervision. The licence, which
an institution needs, depends usually
on the type of transactions it offers. An
Islamic bank may encounter problems
when attempting to classify its products within those different types of financial services, which are permissible.
National rules on the control of ban king activities may not adequately deal
with Islamic fmancial products. Will a
national authority be prepared to accept the role of a Sharia supervisory
board with an advisory or controlling
function concerning the management
of an Islamic bank? Who has the fmal
say on Sharia compliance of fmancial
instruments? Do rules on transparency
and the providing of information on
fmancial services, which protect customers and consumers, appropriately
cover Islamic financial instruments?
In the UK Lord McKenzie of Luton said
on the reform of the Financial Services
Bill that the legal changes aimed at the
avoidance of market distortion, ensuring a level regulat01y playing field
within the market so that all consumers who choose to use these noninterest-bearing products can benefit
from protection by the Financial Services Authority. French banks develop
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increasingly Islamic financial products
in order to meet a growing demand,
pa1iicularly from its 10 O/oMuslim po pulation. The largest German and Swiss
banks have already their »Islamic« departments and in Italy, the first Islamic
bank will open this year. Apart from
issues relating to the establishment and
control of an Islamic fmancial institution the enforcement of Islamic instruments may be difficult. Even if parties
effecti vely agreed on the appl ication of
Islamic law, it may not be easy to to
apply for non -Muslims. The identification of principles of the Sharia law
may cause problems for persons who
are not familiar with its legal doctrines.
For example, its concepts of obligations based on a promise or contract
or its application on commercial transactions differ considerably from concepts used in European common law or
civil law countries. It should be borne
in mind that the codification of an Islamic law was never considered as an
Islamic state's aim, taking into account
of its divine nature.
In order to overcome these hurdles
there is a strong tendency towards
standardization, in particular on the
international level. The Accounting
and Auditing Organization for Islamic
Finance Institutions plans to introduce a series of new regulations within
the next year with the aim to provide

a framework for regu lation. Additionally, there will be a certified Sharia
arbitration program to offer a special
training for lawyers. Also other institutions such as the Dubai International Financ ial Centre aim at examining
the standardization of Islamic finance.
There are arbitration institutions like
the Kuala Lumpur regional Centre for
Arbitration, which are specialized in
disputes on Islamic fmancing for both
domestic and international cases.
The Hong Kong International Arbitration Centre will not establish any
Islamic Arbitration Division however,
the Arab Chamber of Commerce and
Industry in Hong Kong set up a »Hong
Kong Islamic Arbitration and Mediation Centre«, which will be launched in
August 2008. The Dubai International
Financial Centre created a joint venture with the London Court of Interna tional Arbitration with the aim to deal
appropriately with dispute settlement
in Islamic fmancing. These activities
establish an appropriate framework for
investors and operators in the Islamic
banking market of Hong Kong, and it
can be expected that the combination
of Islamic ethics and Chinese industriousness will be beneficial not only to
the economic well being but also to the
understanding of cultures.
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