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market from ten to six came as a result of difficult negotiationsin which the
Agencyplayedan instigatingrole.
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in the gas market

Competitionin the gasmarket is becomingmore intense.Whereasthree years
ago consumerswere unableto changetheir gassupplier,they cannow choose
from a largenumber of suppliers,on averagethere is a choiceof 12 providers
in a post code area. Some 382 distribution system operators provide final
consumerswith gasfrom two to five alternativesuppliers.Somedistribution
system operators even carry gas from more than 30 suppliersto final consumers.Thisdevelopmentis alsoattributableto the Agency'sGeli and GaBi Gas
decisionsas
, a result of which changingsuppliersandtrading havebeen greatly
facilitated. The further development of competition dependsvery much on
the consumers'behaviour,and this meansthat they should take advantageof
their new power to changethe supplierin order to cut their gasbills.

Facts of the case
The plaintiff claimsto be entitled to take over the sharesof a company,which
operates a gas field, alternativelythe plaintiff claims damages.The plaintiff
appliedfor a serviceby publicationat the first instancecourt (DistrictCourt of
Berlin)on the groundsthat the serviceupon the defendant abroadwould not
be possibleand a compliancewith the requestfor legalassistancecould not be
expectedwithin a foreseeabletime. The DistrictCourt rejected the plaintiff's
application.The plaintiff filed an immediatecomplaint, which was rejected by
the Court of Appealof Berlin.However,the Court of Appealof Berlinallowed
a complainton points of lawto the FederalSupremeCourt.
During the procedure of the immediate complaint before the court of
Appealof Berlin,an attorney at law declaredto the Court that he represented
the defendant, and he showed his power of attorney to the District Court of
Berlin.The plaintiff askedthe FederalSupremeCourt to servea certified copy
together with a simple copy of the statement of claimsupon the defendant
including attachments and translationswith a certificate of delivery. Subsequently, the plaintiff declaredthat the complainton points of law was closed
and askedthe court to ascertainthat this procedurewasclosed.Thedefendant
objected. He consideredthat the transmissionof the statement of claims
upon the applicationdid not constitute an effectiveformal serviceof notice.

Held
"The service by publication of a statement of claims to a foreign
defendant, whose address,where the statement of claims may be
served,can only be allowedif the serviceof the statement of claimsby
meansof legalassistancewould take sucha long period of time that the
plaintiff could not reasonablybe expectedto wait for sucha long period
which would very likelyexceedthe time of six to nine months."
The plaintiff's applicationfor the ascertainmentthat the procedure of the
complaint on points of law wasclosed is unsound,becausethe complaint on
points of lawwasunsoundfrom its beginning.Thedeclarationthat the appeal
on points of law was closed could be made unilaterallyby the plaintiff if the
facts which lead to the closureare not disputed (seeFederalsupreme court
of July 5, 2005,referenceVIIZB10/05, WM2005,1991l.Thisis the casehere.
After the serviceof the statement of claimsupon the defendant's attorney
there wasno longer the needfor a public serviceso that the plaintiff's interest
in the carrying out of the procedure for the appealon points of law lapsed.
But the appealon points of law,which wasadmissible(seearts 574(1l sentence
1 cl.2 and 575of the Codeof CivilProcedure)wasunsoundfrom its beginning.
Therequirements,which necessitatea publicservicein the senseof art.185
of the Code of CivilProcedure,were not met. Accordingto this provision,a
public serviceof a statement of claimsto a defendant,whoseaddressabroad
is known, requiresthat the serviceabroadis not possibleor without a chance
of success.Both presuppositionsare not met.

[2009]I.E.L.R.ISSUE8 ,0 2009TI IOMSON REUTERS(LEGAL)LIMITEDAND CONTRIBUTO
RS

REGIONAL
DEVELOPMENTS:
[20091I.E.L.R.275

Theplaintiff'sargumentthat-according to experience-Russianassistance
would operateso slowlythat it would be unreasonablefor the plaintiff to wait
until the servicewould be carriedout, is not convincing.Thequestionwhether
there would be delaysin the servicecan only give rise to assumptions,since
the request for legal assistancewas not even transmitted to the Russian
authorities. But the approval of an applicationfor a public servicecannot
be made on the basisof mere allegations.It rather requires concrete facts
according to which it is justified to consider that the request for legal aid
would remain impracticableor unsuccessful.Also,the plaintiff cannot rely on
the argument that the defendant might bring the defencethat the plaintiff's
claimsare prescribed.Thecourt found that Germanlaw as well as Russianlaw
consideredthat the filing of the statement of claimswith the court led to the
adjournmentof the period of prescription.
The purposeof the public servicein the senseof Codeof CivilProcedure
art.185 clause3 lies in ensuring the right of accessto justice for a party if
there is no other way for a service (Stein/Jonas/Roth:"ZPO", art.185 cl.1;
Zoller/Stober:"ZPO",art.185cl.1).The need to provide an effective accessto
justice demandsthat it must take placewithin a reasonabletime (seeFederal
supreme Court of January26, 1989,referenceX ZR23/87, NJW1989,1477).
But it must alsobe taken into considerationthat the public serviceendangers
the defendant'sright to be heardaccordingto art.103(1)of the BasicLaw.The
decisionwhether a long duration of the serviceby meansof legalassistance
is acceptableto the plaintiff depends upon an evaluationof the individual
circumstancesof the case.This evaluationis a matter of facts which hasto
be decided by the lower instance,and the FederalSupremeCourt may only
examinethis decision with regard to legal issues.But the Court of Appeal
consideredrelevantfacts without legalmistakes.
TheFederalSupremeCourt heldthat the plaintiff's right of accessto justice
is not affected if the serviceof the statement of claimsneedsa period of six
to nine months. The FederalSupremeCourt concededthat (with reference
to art.15(2)of the HagueConventionon the ServiceAbroad of Judicialand
ExtrajudicialDocumentsin Civilor CommercialMattersof November14, 1965)
parts of Germanjurisdiction (Courtof Appealof Cologne,NJW-RR1998,1683;
Geimer, NJW 1989, 2204; Stein/Jonas/Roth:"ZPO", art.185 cl.10; Saenger:
"Handkommentar-ZPO",
2nd edn, art.185 cl.6) assertedthe view that a time
limit exceedingsix months would not be acceptablefor the plaintiff. However,
the FederalSupreme Court indicated that this view would endanger the
defendant's right to be heard according to BasicLaw art.103(1),so that a
public serviceneededstricter requirements:
"It can only be justified if another kind of serviceis not or only with
difficulty realizablefor factual reasons!Federal Constitutional Court,
NJW 1988, 2361; FederalSupreme Court of 06 April 1992, reference
II ZR 242/91, NJW1992, 2280l. With this regard it has to be noticed
that the time for a service abroad up to one year is not unusual
(see Rahm/Kunkel/Breuer:Handbuchdes Familiengerichtsverfahrens",
November2008,chapter VIII,clause42). Accordingly,a period of six to
nine months doesnot exceedthe limit for legalassistance,
asit isapplied
in internationallegalcooperation.For this reasonit cannot be inferred
that sucha period could not be reasonablyacceptablefor the plaintiff (in
this senseLinke:"lnternationalesZivilprozeBrecht",4th ed., clause231;
Pfennig: "Die internationalezustellung in Zivil- und Handelssachen",
1988,p.122; Fischer,ZZP107(1994),163,171;Mansel,lprax1987,210l."
TheCourt rejectedthe argumentthat the publicservicewasnecessary,because
the serviceby meansof legal assistancein Russiamight well take two years
according to the information gathered by the plaintiff. such a fact would
justify a public serviceonly if the serviceby meansof legal assistancewould
with certaintyrequiresucha Jongperiod. But sucha verificationwasnot made
by the plaintiff who allegedthat the serviceby meansof legalassistancemight
happenwithin only six or nine months.

Comment
Arbitration becomes more and more necessaryfor cross-border dispute
settlement. Taking into account the fact that international gas contracts
involvelarge investments,it is incrediblethat courts and authorities involved
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in legalassistanceshould take it as normal that the serviceof a statement of
claimsmay well take up to 12 months or even more. Such a statement of
claimscould be sent digitallywithin seconds.Thejurisprudenceof the German
SupremeCourt is a clear challengefor an effective dispute settlement by
courts. Proceedingupon the assumptionthat a simpleserviceof a statement
of claimscould take one year, it is hardlyconceivablewith what time periods
the court might calculatefor the rest of the procedure, not to mention
the execution of a judgment. In contrast, arbitral institutions settle most
complicatedcasesin a few months. For example ICCRulesof Arbitration
art.24(1)envisagesa time limit of six months within which the arbitraltribunal
hasto render its final award.Theavoidanceof court jurisdiction and the resort
to arbitrationseemsto be the most efficient wayto achievethis aim.

Introduction
In 1982the Sultanateof Omanbecamethe first country in the Gulf region to
passa comprehensivelaw on the environment. Environmentallaw in Oman
is now a mix of primary legislation(SultaniDecrees),secondarylegislation
(MinisterialDecisions),internationaltreaties,conventionsand protocols. Most
areasof environmentallaw that one would expect to see covered in highly
regulated countries, such as in Western Europe,are covered, albeit briefly
and the law has not vet benefited from the high level of development and
interpretationas it hasin countrieswhere environmentallegalregulation has
a longer history.
Oman,however, is one of the few jurisdictions in the Gulf region which
hasa nationalintegrated environmentalpolicy with high-level,cross-cutting
bodies under the direct control of the Government.In 1984 it becamethe
first country in the region to establisha specificMinistryfor the Environment.
Now reconstituted as the Ministryfor the Environmentand ClimateAffairs
(MECAl(environmentalaffairs were previously managed by a Ministry for
the Environment),it operatesa permitting regime to authoriseand regulate
activitiesthat may result in damage to the environment. The inclusion of
"climate" within the title of the Ministry suggestsa renewed focus upon
climateand "green energy" projects.
This article sets out an overview of the current principal legislation
governing environmental regulation in Oman, and reviews environmental
permitting and enforcement for breach of the legal requirements. It also
considersrenewableenergy matters in Omanand how innovativenew energy
projectsin the Sultanatefit with the existingenvironmentallaw.

Legislative

(

requirements

Oman'sprimaryenvironmentallaw:SultaniDecree
114/2001
The principal environmental legislation in Oman is Sultani Decree Number
114/2001,the Law on Conservationof the Environmentand Preventionof
Pollution(SD114/2001),which replacesthe previousbasicenvironmentallaw,
SultaniDecree(SD10/1982).

Generalprohibition
The law proscribesthe disposalinto the environment of pollutants in such
quantitiesandtypesasmayadverselyaffect the intactnessof the environment,
its naturalresourcesor natureconservationareasandthe historicaland cultural
heritageof the Sultanateof Oman(SD114/2001art.7l.

Standardof duty
It placesduties for minimisingthe environmentalimpacts of operations on
"the owner" of "a source" or an areaof work that mayproduceenvironmental
pollution.Theconcept of "owner" isverywidelydefinedasany naturalor legal
person (public, private, nationalor foreign) owning or leasinga "source" or
being responsiblefor operation or managementof the same.A "source" is
defined as "the processor activitywhich causesenvironmentalpollution.
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