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Facts 

Council Decision and Regulation of March 
5, 2014 

On March 5, 2014 the EU Council adopted a Decision 

and Regulation. 1 Recitals 2 and 3 of the EU Council 

Regulation 208/2014 state: 

"2) 

3) 

On 3 March 2014, the Council agreed to 

focus restrictive measures on the freezing 

and recovery of assets of persons identified 

as responsible for the misappropriation of 

Ukrainian State funds and persons 

responsible for human rights violations in 

Ukraine. 
Decision 2014/119/CFSP provides for the 

freezing of funds and economic resources 

of certain persons identified as responsible 

for the misappropriation of Ukrainian State 

funds and persons responsible for human 

rights violations in Ukraine, and natural or 

legal persons, entities or bodies associated 

with them, with a view to consolidating and 

supporting the rule of law and respect for 

human rights in Ukraine. Those persons, 

entities and bodies are listed in the Annex 

to that Decision." 

Council Decision and Regulation of March 
17, 2014 

On March 17, 2014 the EU Council adopted another 

Decision and Regulation. 2 Recitals 1 and 4 of the EU 

Council Regulation 269/2014 state: 

• Contact at info@vahrenwald.com. 

"1) 

4) 

On 6 March 2014, the Heads of State or 

Government of the Union's Member States 

strongly condemned the unprovoked 

violation of Ukrainian sovereignty and 

territorial integrity by the Russian 

Federation and called on the Russian 

Federation to immediately withdraw its 

armed forces to the areas of their permanent 

stationing, in accordance with the relevant 

agreements ... 
On 17 March 2014, the Council adopted 

Decision 2014/14 5/CFSP providing for 

travel restrictions and for the freezing of 

funds and economic resources of certain 

persons responsible for actions which 

undermine or threaten the territorial 

integrity, sovereignty and independence of 

Ukraine, including actions on the future 

status of any part of the territory which are 

contrary to the Ukrainian Constitution, and 

natural or legal persons, entities or bodies 

associated with them. Those natural or legal 

persons, entities and bodies are listed in the 

Annex to that Decision." 

Council Decision and Regulation of May 
12, 2014 

On May 12, 2014 the EU Council broadened the legal 

basis for EU restrictive measures by adding the possibility 

to target persons associated with actions and policies 

undermining stability or security in Ukraine as well as 

with obstructing the work of international organisations 

in the country, and entities linked to such persons. 3 It also 

provided a legal basis for asset freezes on entities in 

Crimea and Sevastopol, which have been confiscated or 

entities, which have benefited from such confiscation. 

Additionally, the Council blacklisted 13 persons subject 

to a tavel ban and a freeze of their assets within the 

European Union, bringing the total number of persons 

subject to sanctions to 61. Two confiscated entities in 

Crimea and Sevastopol were subjected to asset freezes. 

According to the amendment, art.2(1) of the Decision 

of March 17, 2014 is replaced as follows: 

"1. All funds and economic resources 

belonging to, owned, held or controlled by 

natural persons responsible for, actively 

supporting or implementing actions or 

policies, which undermine or threaten the 

territorial integrity, sovereignty and 

independence of Ukraine, or stability or 

1 Council Decision 2014/119 concerning restrictive measures directed against certain persons, entities and bodies in view of the situation in Ukraine [2014] OJ L66/26 and 

Regulation 208/2014 concerning restrictive measures directed against certain persons, entities and bodies in view of the situation in Ukraine (2014] OJ L66/l. 

2 Council Decision 20 J 4/ 145 concerning restrictive measures in respect of actions undermining or threatening the territorial integrity, sovereignty and independence of 

Ukraine [2014] OJ L 78/16 and Regulation 269/2014 concerning restrictive measures in respect of actions undermining or threatening the territorial integrity, sovereignty 

and independence of Ukraine (2014] OJ L78/6. 
3 Council Decision 2014/265 amending Decision 2014/145 concerning restrictive measures in respect ofactions undermining or threatening the territorial integrity, sovereignty 

and independence of Ukraine [20 I 4] OJ LI 37 /9 and Regulation 476/20 I 4 amending Regulation 269/2014 concerning restrictive measures in respect of actions undermining 

or threatening the territorial integrity, sovereignty and independence of Ukraine [2014] OJ L 137 /l. 
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security in Ukraine, or which obstruct the 
work of international organisations in 
Ukraine, and natural or legal persons, 
entities or bodies associated with them, or 
legal persons, entities or bodies in Crimea 
or Sevastopol whose ownership has been 
transferred contrary to Ukrainian law, or 
legal persons, entities or bodies which have 
benefited from such a transfer, as listed in 
the Annex, shall be frozen." 

Measures concerning the misappropriation 
of Ukrainian state funds 

The EU Council Decision 2014/119 and Regulation 
208/2014 concerns the freezing of funds of Ukrainian 
persons: 

"responsible for the misappropriation of Ukrainian 
State funds, and persons responsible for human 
rights violations in Ukraine, and natural or legal 
persons, entities or bodies associated with them." 

However, the blacklists attached to the Decision and 
the Regulation do not contain the names of persons who 
allegedly committed human rights violations. It may be 
assumed that the Council erred when drafting both legal 
instruments or that it did not find such persons when it 
had alleged, during the drafting of the texts, that human 
rights violations would have occurred. 

To illustrate the method used in the blacklist the 
following reference may suffice: 

The Annex I to the EU Council Decision 2014/119 and 
Regulation 208/2014 lists as No.I the following person: 

name: Viktor Fedorovych 
YANUKOVYCH; 
identifying information: born on July 9, 
1950, former President of Ukraine; 
statement of reasons: person subject to 
criminal proceedings in Ukraine to 
investigate crimes in connection with the 
embezzement of Ukrainian State funds and 
their illegal transfer outside of Ukraine; 
date oflisting: March 6, 2014. 

Measures concerning actions undermining 
or threatening the territorial integrity, 
sovereignty and independence of Ukraine 

The EU Council Decision 2014/145 and Regulation 
269/2014 ordered the freezing of funds of Ukrainian, 
Crimean and/or Russian PEPs (Politically Exposed 
Persons) and their associates in respect of actions 
undermining or threatening the territorial integrity, 
sovereignty and independence of Ukraine following the 
Autonomous Republic of Crimea's decision to declare 
its independence from Ukraine and to join the Russian 
Federation. 

Recital 1 of the EU Council Regulation 269/214 states: 

"On 6 March 2014, the Heads of State or 
Government of the Union's Member States strongly 
condemned the unprovoked violation of Ukrainian 
sovereignty, territorial integrity and independence 
by the Russian Federation and called on the Russian 
Federation to immediately withdraw its armed forces 
to the areas of their permanent stationing, m 
accordance with the relevant agreements ... " 

and Recital 4: 

"On 17 March 2014, the Council adopted Decision 
2014/14 5/CFSP providing for travel restrictions and 
for the freezing of funds and economic resources of 
certain persons responsible for actions which 
undermine or threaten the territorial integrity, 
sovereignty and independence of Ukraine, including 
actions on the future status of any part of the territory 
which are contrary to the Ukrainian Constitution, 
and natural or legal persons, entities or bodies 
associated with them. Those natural or legal persons, 
entities and bodies are listed in the Annex to that 
Decision." 

Measures concerning the undermining or 
threatening of stability or security in Ukraine 
and concerning obstructions of the work of 
international organisations in Ukraine 

In its Decision 2014/265 and Regulation 476/2014, the 
Council extended the sanctions by targeting persons 
associated with actions and policies undermining stability 
or security in Ukraine as well as with obstructing the work 
of international organisations in the country, and entities 
linked to such persons. Recital 2 of the Council Decision 
2014/265 states: 

"(2) In view of the gravity of the situation in 
Ukraine, the restrictions on admission and 
the freezing of funds and economic 
resources should apply to natural persons 
respnsible for actively supporting or 
implementing, actions or policies which 
undermine or threaten the territorial 
integrity, sovereignty and independence of 
Ukraine, or stability or security in Ukraine, 
or which obstruct the work of international 
organisations in Ukraine ... " 

Measures concerning natural or legal 
persons, entities or bodies in Crimea or 
Sevastopol whose ownership has been 
transferred contrary to Ukrainian law or 
which have benefited from such a transfer 

The Council Decision 2014/265 and Regulation 476/2014 
extended the blacklisting of persons to those natural and 
legal persons and entities, which obstruct the work of 
international organisations, and blacklisted are also legal 
persons, entities or bodies in Crimea and Sevastopol 
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whose ownership has been transferred contrary to 
Ukrainian law respectively those who benefited from 
such a transfer. Recital 2 of the Council Decision 
20 l 4/265states: 

"(2) In view of the gravity of the situation in 
Ukraine, the restriction on admission and 
the freezing of funds and economic 
resources should apply to ... natural or legal 
persons, entities or bodies in Crimea or 
Sevastopol whose ownership has been 
transferred contrary to Ukrainian law, or 
legal persons, entities or bodies which have 
benefited from such a transfer. The 
beneficiaries of the transfer of ownership 
are to be understood as legal persons, 
entities or bodies that have become the 
owners of assets transferred contrary to 
Ukrainian law following the annexation of 
Crimea and Sevastopol." 

Reasons specified in the blacklists 

The reasons given in the blacklist, which explained why 
the persons were subjected to the measure, were more 
individualised in the Council Regulation 269/2014 with 
due regard to the individual person's contribution. For 
example, as reasons for the blacklisting of Mr Viktor 
Alekseevich OZEROV was indicated that he was: 

"Chairman of the Security and Defence Committee 
of the Federation Council of the Russian Federation. 
On 01/03/2014 OZEROV, on behalfofthe Security 
and Defense Committee of the Federation Concil, 
publicly supported in the Federation Council the 
deployment of Russian forces in Ukraine." 

Mr Deniz Valentinovich BEREZOVSKIY was 
blacklisted, because he: 

"was appointed commander of the Ukrainian Navy 
on O 1/03/214 and swore an oath to the Crimean 
force, thereby breaking his oath. The 
Prosecutor-General's Office of Ukraine launched 
an investigation against him for high treason." 

Aleksei Mikhailovich: 

"CHALIY became 'Mayor of Sevastopol' by popular 
acclamation on 23/02/2014 and accepted his 'vote'. 
He actively campaigned for Sevastopol to become 
a separate entity of the Russian Federation following 
a referendum on 16/03/2014." 

Anatoliy Alekseevich: 

"SIDOROV, Commander, Russia's Western Military 
District, units of which are deployed in Crimea. He 
is responsible for part of the Russian military 
presence in Crimea which is undermining the 
sovereignty of the Ukraine and assisted the Crimean 

authorities in preventing public demonstrations 
against moves towards a referendum and 
incorporation into Russia." 

Following the Council Decision and Regulation the 
blacklists were extended to persons undermining or 
threatening stability or security in Ukraine and also to 
those obstructing the work of international organisations 
in Ukraine. Additionally, the blacklists extend to persons, 
entities and bodies whose ownership was transferred 
against Ukrainian law and to those who benefited from 
it. Blacklisted was, for example, "Oleg TSARIOV, 
Member of the Rada. Publicly called for the creation of 
the Federal Republic ofNovorossia, composed of South 
Eastern ukrainian regions". For the first time entities were 
entered on the blacklist. One was the PJSC 
Chernomorneftegaz for the reasons: 

"On 17/03/2014 the 'Parliament of Crimea' adopted 
a resultion declaring the appropriation of assets 
belonging to Chernomorneftegaz enterprise on behalf 
of the 'Republic of Crimea'. The enterprise is thus 
effectively confiscated by the Crimean 'authorities'." 

The other company, which was blacklisted for similar 
reasons, was the F eodosia. 

Reasons and scope of measures 

The reasons for the freezing of funds, which were 
explained in Decisions 2014/119 and 2014/145 and 
Regulations 208/2014 and 269/2014, were, inter alia, 
national interests with regard to foreign policy, namely 
the interest in good relations with Ukraine, the 
misappropriation of Ukrainian state funds, the violation 
of human rights by persons responsible for governmental 
actions in Ukraine, and actions undermining or 
threatening the territorial integrity, sovereignty and 
independence of Ukraine. The measures are directed 
against Ukrainians and Russian PEPs and persons 
associated with them. 

These measures are used: 

• to identify certain persons whose assets are 
frozen, and who are typically named in an 
Annex or list to the freezing order 
(blacklisting); 

• to oblige those who hold assets for these 
persons (typically banks) to freeze the 
assets and not to make them available to 
those persons; 
to oblige anyone who holds assets for those 
persons to provide information on those 
assets to certain authorities; 
with additonal sanctions such as the 
prohibition to enter national territories. 
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Notice for the attention of persons subject 
to restrictive measures 

In the Notices the EU Council informs the persons 
concerned that they may submit a request to the Council, 
together with supporting documentation, that the decision 
to include them on the above-mentioned list should be 
reconsidered. However, the Council does not inform about 

other remedies. 

Implementation of measures by EU Member 
States 

Regulations 208/2014 and 269/2014 provide in art.15( 1 ): 

"Member States shall lay down the rules on penalties 
applicable to infringements of the provisions of this 
Regulation and shall take all measures necessary to 
ensure that they are implemented. The penalties 
provided for must be effective, proportionate and 
dissuasive." 

For example, the United Kingdom adopted the Ukraine 
(Sanctions) (Overseas Territories) Order 2014 of March 
5, 2014,4 the Ukraine (European Union Financial 
Sanctions) Regulations 2014 of March 6, 20145 and the 
Ukraine (European Union Financial Sanctions) (No.2) 
Regulations 2014 of March 18, 2014.6 

Revision of measures 

The Council revises the blacklists in regular periods, at 
least annually.7 

Legal Basis of the EU Measures 

EU foreign policy 

The EU Council Factsheet "EU Restrictive Measures"' 
explains: 

"Sanctions are one of the EU's tools to promote the 
objectives of the Common Foreign and Security 
Policy (CFSP): peace, democracy and the respect 
for the rule of law, human rights and international 
law. They are always part of a comprehensive policy 
approach involving political dialogue and 
complementary efforts. 

EU sanctions are not punitive, but designed to 
bring about a change in policy or activity by the 
target country, entities or individuals. Measures are 
therefore always targeted at such policies or 
activities, the means to conduct them and those 
responsible for them. At the same time, the EU 

4 Ukraine (Sanctions) (Overseas Territories) Order 2014 (SI 2014/497). 
5 Ukraine (European Union Financial Sanctions) Regulations 2014 (SI 2014/507). 
6 Ukraine (European Union Financial Sanctions) (No.2) Regulations 2014 (SI 2014/693). 

makes every effort 
consequences for the 
legitimate activities." 

to mm1m1se adverse 
civilian population or for 

Why is a Council Decision and a Council 
Regulation needed? 

How are the sanctions chosen and adopted? The EU 
Council Factsheet "EU Restrictive Measures" states 9: 

"The Council imposes EU restrictive measures 
through a Common Foreign and Security Policy 
(CFSP) Council decision adopted at unanimity. 
While this decision contains all measures imposed, 
additional legislation may be needed to give full 
legal effect to the sanctions. Certain sanctions, such 
as . . . travel bans, are implemented directly by 
Member States. Such measures only require a 
decision by the Council. The decision is directly 
binding on EU Member States. 

Economic measures, for instance asset freezes ... , 
fall under the competence of the Union and therefore 
require separate implementing legislation in the form 
of a Council regulation, which is directly binding 
on EU citizens and businesses. The regulation, 
adopted on the basis of a joint proposal from the EU 
High Representative for Foreign Affairs and Security 
Policy and the European Commision, contains the 
details on the precise scope of the measures decided 
upon by the Council and their implementation. 

Asset freeze: 

An asset freeze concerns funds and economic 
resources owned or controlled by targeted 
individuals or entities. It means that funds, such as 
cash, cheques, bank deposits, stocks, shares etc., 
may not be accessed, moved or sold. All other 
tangible or intangible assets, including real estate, 
cannot be sold or rented, either. An asset freeze also 
includes a ban on providing resources to the targeted 
entities and persons. This means that EU citizens 
and companies must not make payments or supply 
goods and other assets to them. In effect, business 
transactions with designated companies and persons 
cannot legally be carried out. 

In certain cases, national competent authorities 
can permit derogations from the asset freeze under 
specific exemptions, for instance to cover basic 
needs (such as foodstuffs, rent, medicine or taxes or 
reasonable legal fees." 

There are two legal instruments on the EU level, which 

establish rules on the freezing of assets: first, a unanimous 
decision of the Common Foreign Security and Policy 

7 See, e.g. art.14(2) of Council Regulation 269/2014 concerning restrictive measures in respect of actions undermining or threatening the territorial integrity, sovereignty 

and independence of Ukraine [2014] OJ L78/6. 
8 EU Council Factsheet: "EU Restrictive Measures" Brussels, April 5, 2013. 
9 EU Council Factsheet: "EU Restrictive Measures" Brussels, April 5. 2013. 
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Council ( for example Council Decisions 2014/119 and 
17/93/2014) and, secondly, a regulation adopted by the 
Council ( for example Council Regulations 208/2014 and 
269/2014). 

Competence of the CSFP Council 

Why is the CSFP Council competent? In order to enable 
the European Union fully to assume its responsabilities 
for crisis management, the European Council (Nice, 
December 2000) decided to establish permanent political 
and military structures. 10 The EU Council Decision of 
January 22, 2001 setting up the Political and Security 
Committee (200 l /78/CFSP)11 provides in art. I: 

"A Political and Security Committee (PSC) 
(hereinafter the Committee) shall be established as 
the standing formation of the Committee referred to 
in Article 25 [now Article 38] of the Treaty."12 

The TEU deals in its Ch.2 with Specific Provisions on 
the Common Foreign and Security Policy. Article 31 (1) 
TEU provides: 

"Decisions under this Chapter shall be taken by the 
European Council and the Council acting 
unanimously, except where this Chapter provides 
otherwise. The adoption of legislative acts shall be 
excluded." 

More generally TEU art.24 explains: 

"(l) The Union's competence in matters of 
common foreign and security policy shall 
cover all areas of foreign policy and all 
questions relating to the Union's security, 
including the progressive framing of a 
common defence policy that might lead to 
a common defence. The common foreign 
and security policy is subject to specific 
rules and procedures. It shall be defined 
and implemented by the European Council 
and the Council acting unanimously, except 
where the Treaties provide otherwiese. The 
adoption of legislative acts shall be 
excluded." 

The power of the Council is based on TEU art.29. 13 

The combined effect of arts 21, 23, 24, 25 and 29 TEU 
is that: 

"decisions which (i) come within the framework of 
the common foreign and security policy (CFSP), as 
defined in Article 24(1) TEU, (ii) relate to a 'a 
particular matter of a geographical or thematic 
nature' and (iii) are not in the nature of 'operational 
action' within the meaning of Article 28 TEU 
constitute 'approaches of the Union' within the 
meaning of Article 29 TEU." 14 

Insofar as the Council's two Decisions 2014/119 and 
2014/145 meet these three criteria, they could be lawfully 
adopted on the basis of TEU art.29. Articles 21515 and 
TFEU art.28816 allow the Council to adopt acts imposing 
restrictive measures against addressees whether they are 
linked to the governing regime of a third country or not. 17 

In its Recommendations for working methods for EU 
autonomous sanctions the EU Council explained 18

: 

"Restrictive measures against third countries, 
individuals or entities are an essential foreign policy 
tool of the EU in pursuing its objectives in 
accordance with the principles of the Common 
Foreign and Security Policy. In general terms, 
restrictive measures are imposed to bring about a 
change in policy or activity by the targeted country, 
part of a country, government, entities or individuals. 
They are preventive, non-punitive, instruments, 
which should allow the EU to respond swiftly to 
political challenges and developments. Sanctions 
should be used as part of an integrated and 
comprehensive policy approach involving political 
dialogue, complementary efforts and other 
instruments. The EU and its Member States should 
actively and systematically communicate on EU 
sanctions, including with the targeted country and 
its population." 

10 See http://www.eeas.europa.eu/csdp!structures-instruments-agencies/index _en.htm [Accessed June 26, 2014]. 
11 Decision 2001/79 setting up the Military Committee of the European Union [2001] OJ L27/4. 
12 Article 38 TEU states: "(l) Without prejudice to Article 240 of the Treaty on the Functioning of the European Union, a Political and Security Committee shall monitor 
the international situation in the areas covered by the common foreign and security policy and contribute to the definition of policies by delivering opinions to the Council 
at the request of the Council or of the High Representative of the Union for Foreign Affairs and Security Policy or on its own initiative. It shall also monitor the implementation 
of agreed policies, without prejudice to the powers of the High Representative." 
13 Article 29 TEU provides: "The Council shall adopt decisions which shall define the approach of the Union to a particular matter of a geographical or thematic nature." 
14 Ezz v Council (T-256/11) Unreported February 27, 2014 at [41]. 
15 Article 215 TFEU states: 

"I. Where a decision, adopted in accordance with Chapter 2 of Title V of the Treaty on European Union, provides for the interruption or reduction, in part or 
completely, of economic and financial relations with one or more third countries, the Council, acting by a qualified majority on a joint proposal from the High 
Representative of the Union for Foreign Affairs and Security Policy and the Commission, shall adopt the necessary measures. It shall inform the European 
Parliament thereof. 

2. Where a decision adopted in accordance with Chapter 2 of Title V of the Treaty on European Union so provides, the Council may adopt restrictive measures 
under the procedure referred to in paragraph I against natural or legal persons and groups or non-State entities. 

3. The acts referred to in this Article shall include necessary provisions on legal safeguards." 
16 Article 288 TFEU states: 

"To exercise the Union's competences, the institutions shall adopt regulations, directives, decisions, recommendations and opinions. 
A regulation shall have general application. It shall be binding in its entirety and directly applicable in all Member States ... 
A decision shall be binding in its entirety. A decision which specifies those to whom it is addressed shall be binding only on them." 

17 See Ezz v Council (T-256/11) Unreported February 27, 2014 at [53]. 
18 EU Council, Recommendations for working methods for EU autonomous sanctions, Document 18920/11, Brussels, December 21, 2011 . 
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Economic sanctions as a choice of policy 
instrument 

Sanctions are seldom effective in impairing the military 
potential of an important power, or in bringing about 
major changes in the policies of the target country. 19 As 
political instruments their use should be balanced, having 
regard not only to foreign policy aspects but also to 
internal issues. 

Aspects of separatist movements in EU 
Member States 

It is surprising that the Council imposes measures upon 
Russian and Ukrainian politicians, who advocated the 
independence of the Autonomous Republic of Crimea 
from Ukraine for the reason that this claim was in conflict 
with the Ukrainian Constitution when the European Union 
does not assist its own Member States against national 
separatist politicians who claim independence from their 
central governments. For example, in Spain, Basque 
politicians such as those of the Basque Movement for 
National Liberation express clearly the political aim to 
achieve independence from Spain.' 0 Likewise politicians 
of the Catalan National Assembly request independence 
from Spain.21 Spanish politicians ofboth groups are likely 
to advocate the violation of the present Spanish 
Constitution in ss.141 onwards. These provisions regulate 
rights of communities, provinces and self-governing 
communities and provinces, and they do not include the 
right of regions to vote on their independence. Therefore 
it may well be questionable whether the EU Council 
should sanction those Russian and Ukrainian politicians 
who advocated the independence of the Autonomous 
Republic of Crimea from the non-Member State Ukraine." 

Sanctions against activities obstructing the 
EU as an international organisation? 

It appears as questionable whether the obstruction of 
activities of international organisations could satisfy the 
freezing of assets. The EU itself constitutes an 
international organisation." On November 13, 2013 Ms 
Mara BIZZOTTO, Member of the European Parliament, 
asked the EU Commission: "Will demonstrating against 
the EU become a criminal offence in Greece?" She 
purported that a new art.458a was introduced in the Greek 
Penal Code, allegedly threatening with punishment 

anyone who acts against European structures by 
expressing disagreeent with EU sanctions. Even if this 
concern was unfounded as shown by the written answer 
from EU Commissioner Vivienne REDING," the question 
illustrates that the EU policy, which provides for sanctions 
in matters of foreign policy, may not be easily understood. 
However, demonstrating against the European Union in 
Ukraine may now well be sufficient to unleash sanctions 
against those demonstrators who, by using their right of 
expressing their opinion, appear in the Council's view as 
obstructing the European Union's activities. 

Economic effect of EU sanctions 

Yet the economic effect of EU sanctions is likely to be 
moderate": 

"The EU sanctioning policy is generally gentle 
towards its own business, which is also guaranteed 
by the decision making process that requires 
unanimity for sanctions to be imposed. This ensures 
that the costs are never excessive and that when there 
are conditions of this kind, the Council is the most 
appropriate forum to ensure that sanctions would 
not excessively damage one country." 

Consideration of a variety of different 
political aspects 

Since the justification of the sanctions focuses on foreign 
policy, a large variety of aspects should be included. In 
particular, the EU Council should avoid that the measures 
lead to an increase of the political tensions instead of 
improving the situation. For example, it was argued the 
Council did not take into account that on February 23, 
2014 the Verkhovna Rada, the Ukrainian Parliament, 
repealed the law on foundations of the state language 
policy of July 3, 2012, which had allowed bilingualism. 26 

This Ukrainian measure had caused anxiety amongst the 
Russian speaking population with the consequence that 
many Russian speaking Ukrainians looked for Russia as 
a country of resort. Additionally, it appears that the 
justification of the measures could be arbitrary, at least 
in part. For example, the EU Council refers in its 
Conclusions on Ukraine'' to "violation of media freedom 
by illegal armed groups", which it considered as 
unacceptable and having to stop. However, according to 
Russian sources the OSCE expressed concern over Kiev's 

19 Gary Clyde Hufbauer, Jeffrey J. Schott, Kimberley L. Elliott, Economic Sanctions Reconsidered-History and Current Policy (US: Institute for International Economics, 
1990), vol.l, p.94. 
20 See, e.g. The Reguster Guard, Eugene, Oregon, July 30, 1995, p.3A. 
21 See, e.g. http://www.catalanassembly.org/cna/ [ Accessed June 26, 2014]. 
22 The European Commission for Democracy through Law (Venice Commission), Opinion No. 762/2014, document CDL-AD(2014)002, Opinion on "Whether the Decision 
Taken by the Supreme Council ofthe Autnonomous Republic of Crimea in Ukraine to Organise a Referendum on Becoming a Constitutent Territory of the Russian Federation 
or Restoring Crimea:, 1992 Constitution is Compatible with Constitutional Principles", adopted by the Venice Commission at its 98th Plenary Session, Venice March 
21-22, 2014, concluded in para.27: "the Constition of Ukraine provides for the individibility of the country and does not allow the holding of any local referendum on 
secession from Ukraine. The Autonomous Republic of Crimea and the Constitution of Crimea does not allow the Supreme Soviet of Crimea to call such a referendum. Only 
a consultative referendum on increased autonomy could be permissible under the Ukrainian Constitution." 
23 See the Encyclopedia Britannica: "European Union-EU" at http://www.britannica.com/EBchecked/topic/l96399/European-Union-EU [Accessed June 26, 2014]. 
24 EU Parliament, Question for written answer E-012684/13. 
25 Francesco Giumelli and Paul Ivan, "The Effectiveness of EU Sanctions-An Analysis of Iran, Belarus, Syria and Myanmar (Burma)", EPC lssue Paper No.76, November 
2013, p.40. 
26 Johnson 's Russia List of April 11, 2014 at http://russialist.org/ukraine-pm-says-authorities-against-abolishing-language-law/ [ Accessed June 26, 2014]. 
27 EU Council: "Council conclusions on Ukraine", Foreign Affairs Council, May 12, 2014, Council document 9731/14, cl. I. 
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policy of censorship and banning Russian journalists from 
entering the country to cover the anti-government rallies 
and a ban of four Russian TV channels. 28 

Scope of freezing of funds and economic 
resources 

The freezing measure does not involve a change in 
ownershp of the frozen funds and economic resources, 29 

but it overrides all incompatible contractual arrangements, 
for example the entry of property into the land register 
even if all requirements for the entry were fulfilled.' 0 

Concerning the scope of the freeze the EU Council 
explained' 1

: 

"The freeze covers all funds and economic resources 
belonging to or owned by designated persons and 
entities, and also to those held or controlled by the 
latter. Holding or controlling should be construed 
as comprising all situations where, without having 
a title of ownership, a designated person or entity is 
able lawfully to dispose of or transfer funds or 
economic resources he, she or it does not own, 
without any need for prior approval by the legal 
owner. A designated person is considered as holding 
or controlling funds or economic resources, inter 
alia, ifhe or she: 
(a) has banknotes or debt certificates issued to 

bearer, 
(b) has movable goods on his or her premises 

which he or she owns jointly with a 
non-designated person or entity, 

( c) has received full or similar powers to 
represent the owner, allowing him or her 
to order the transfer of funds he or she does 
not own ( e.g. for the purpose of managing 
a specific bank account), or 

( d) is a parent or guardian administering a bank 
account of a minor in accordance with the 
applicable national law." 

In the case of joint ownership, the EU Council requires 
the non-designated person to request an authorisation to 
use such funds and economic resources, which may 
include severing the joint ownership so that person's share 
can be unfrozen. 32 Uses of funds, including transfers of 
ownership, moving and alterations including portfolio 
management require prior authorisation." A set-off in 

respect of a claim against a blacklisted person or entity 
requires prior authorisation. 34 But the adding of interests 
accruing to a frozen account or payments already due 
under prior obligations do not require a prior 
authorisation. 35 

Companies 

In the case of companies the EU Commission accepts far 
reaching consequences of the freezing measure36

: 

"In the case of a business, freezing its assets will 
affect its operation and have direct consequences 
for third parties such as employees, creditors and 
others who may have nothing to do with the reason 
that the entity was listed. Business conducted with 
such an entity will generally involve either making 
funds or economic resources available to it, or a 
change in the form of its funds or economic 
resources, both of which are prohibited and require 
prior authorization by the comptent authorities." 

Concerning sanctions the EU Council developed 
Guidelines on implementation and evaluation of 
restrictive measures (sanctions) in the framework of the 
EU Common Foreign and Security Policy-new 
elements,37 which relate to the prohibition on making 
available indirectly to listed persons or entities funds or 
economic resources through persons or entities owned or 
controlled by the listed persons. As the criterion for the 
issue of ownership and control the Council focused on 
the threshhold of 50 per cent of the proprietary rights of 
the entity or having a majority interest in it. 38 

• Privileges and immunities Concerning the 
application of the EU Council's sanctions in the case of 
privileges and immunities based on international law the 
EU Council explained39

: 

"Member States may be obliged to respect privileges 
and immunities conferred as a matter of international 
law on a designated person, which may limit possible 
actions." 

If sanctions could have an impact on diplomatic 
missions and members of their staff, it must be ensured 
that such missions and their staff members are not 
hindered as a consequence in the performance of their 
official function. 40 

28 RIA Novosti of May 6,2014, "Kiev Court Resumes Hearing on Russian TV Ban in Ukraine". 
29 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV 1, para.27. 
30 EU Council: "EU Best Practices for the effective implementation ofrestrictive measures" Document 8666/1/08, REV 1, para.28. 
31 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV I, para.29. 
32 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV I, para.JO. 
33 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV I, para.37. 
34 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV I, para.39. 
35 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV I, para.42. 
16 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV I, para.52. 
37 EU Council, "Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU Common Foreign and Security Policy-new 
elements"' Document 9068/13, Brussels, April 30, 2013. 
38 EU Council, "Guidelines on implementation and evaluation of restrictive measures (sanctions) in the framework of the EU Common Foreign and Security Policy-new 
elements" Document 9068/13, Brussels, April 30, 2013, para.I. 
39 EU Council: "EU Best Practices for the effective implementation of restrictive measures" Document 8666/1/08, REV I, para.40. 
40 EU Council: "Guidelines on implementation and evaluation ofrestrictive measures (sanctions) in the framework of the EU Coman Foreign and Security Policy" Brussels, 
June 15, 2012, Doc.11205/12, fn.28, referring to art.25 of the 1961 Vienna Convention on Diplomatic Relations. 
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• Cooperation with financial institutions The EU 
Council imposed upon the Commission the obligation to 
ensure access for the public to the 
"electronic-Consolidated Targeted Financial Sanctions 
List (e-CTFSL)" as established by the Commission and 
the European credit sector. 41 Results of evaluations should 
be exchanged in the RELEX/Sanctions formation, when 
relevant. 42 The e-CTFSL was established by the EU 
Commission in partnership with the four European Credit 
Sector Federations, namely the European Banking 
Federation, the European Savings Banks Group, the 
European Association of Cooperative Banks and the 
European Association of Public Banks. The consolidated 
list of persons, groups and entities subject to EU financial 
sanctions is available online.43 

In the past, the European Banking Industry Committee44 

made recommendations for improvements to EC 
Regulations in the field of embargo measures and 
financial sanctions.45 In particular, these recommendations 
dealt with the improvement of the identification of 
targeted persons or entities, the improvement of the 
definition and handling of "freezing funds", the 
clarification of the notion of"circumvention of offences", 
the legal security of banks and their staff by means of an 
exemption from liability when applying the regulations 
in good faith and the recommendation that the approach 
concerning financial sanction legislation should be more 
integrated through practicable and common definitions. 

Freezing of funds as a measure of war 

Freezing of funds as a measure of the laws 
of war in occupied territories 

May the freezing of assets be used as a measure based on 
the laws of war? With regard to occupied territories 
art.23(g) of the 1907 Hague Regulations"" prohibits "to 
destroy or seize the enemy's property, unless such 
destruction or seizure be imperatively demanded by the 
necessities of war". With regard to enemies' property 
many nations make use of manuals, which are based on 
customary law. For example, the UK Military Manual of 
Armed Conflict of 2004 recalls47

: "The destruction of 
property to be lawful must be imperatively demanded by 
the necessities of war." Also the obtaining of property 
against the owners' will and with the intent of unjustified 

gain is prohibited."" In occupied territories any destruction 
of enemy property, whether it belongs to private 
individuals or the state, is prohibited unless the destruction 
is absolutely necessitated by military operations. 49 

However, here the freezing of assets is not made in 
occupied territories, and the Hague Regulations do not 
establish rules which could be applied to the freezing of 
property in not occupied territories. 

Freezing of funds as a measure of 
economic warfare 

Could the relations between the European Union and 
Russia be explained as an "economic warfare"? The 
Encyclopedia Britannica defines'": 

"economic warfare, the use of, or the threat to use, 
economic means against a country in order to 
weaken its economy and thereby reduce its political 
and military power. Economic warfare also includes 
the use of economic means to compel an adversary 
to change its policies ... Some common means of 
economic warfare are . . . the freezing of capital 
assets ... " 

Economic warfare is not regulated by an international 
legal instrument": " .... as belligerents ignored jurists' 
rules of acceptable conduct in economic warfare, the 
international law approach receded into irrelevance". But 
even if the freezing of assets is directed at a change of 
the Russian policy the assumption of an economic 
warfare, in which everything would be allowed, appears 
excessive, taking into account that the measures are 
essentially directed against a few PEPs and associated 
persons. 

Also from a 
unleashing of 
overreaction' 2

: 

viewpoint of US foreign policy the 
a financial warfare appears as 

"In general, sanctions work best where there is 
asymmetry, not interdependence. And that is why 
banking sanctions might look more appealing than 
energy sanctions in Russia's case. But 
comprehensive Iran-style banking sanctions are a 
nuclear option that should be reserved for Russian 
conduct more egregious than the unfolding Crimean 
Anschluss. Among other things, comprehensive 
banking and commercial sanctions, if implemented 

41 EU Council: "EU Best Practices for the effective implementation ofrestrictive measures" Document 8666/1/08, REV l, para.73. 
42 EU Council: "Guidelines on implementation and evaluation ofrestrictive measures (sanctions) in the framework of the EU Comon Foreign and Security Policy" Brussels, 
June 15, 2012, Doc.11205/12, para.34. 
43 See http://eeas.europa.eu/cfsp/sanctionslconsol-listlindex_en.htm [Accessed June 26, 2014]. 
44 European Banking Industry Committee, consisting of the European Banking Federation, the European Savings Banks Group, the European Association of Cooperative 
Banks, the European Mortgage Federation, the European Federation of Building Societies, the European Federation of Finance House Associations, the European Federations 
of Leasing Company Associations and the European Association of Public Banks. 
45 EBIC recommendations for improvements to EC Regulations in the field of embargo measures and financial sanctions, Brussels, August 3, 2004, see http://www.eubic 
.org/Position%20papers!07%20Sanctions%20-%20Landaburu%20mergeddoc.pdf [ Accessed June 26, 2014]. 
46 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations concerning the Laws and Customs of War on Land. The Hague, October 
18, 1907. 
47 UK Military Manual olthe Law ol Armed Conflict 2004 cl.2.2.3. 
48 UK Military Manual of the Law of Armed Conflict 2004 cl.5.35.1, "pillage". 
49 UK Military Manual of the Law of Armed Conflict 2004 cl.11.75. 
50 Encyc/opedia Britannica: "economic warfare". 
51 Tor Egil F0rland, "The History of Economic Warfare: International Law, Effectiveness, Strategies", (May 1993) Journal of Peace Research vol.30 no.2, 151-162, 151. 
52 Lee S. Wolosky, "How to Sanction Russia" Foreign Affairs, March 19, 2014. 
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successfully, will cause real pain to ordinary 
Russians,just as they have devastated the economic 
lives of ordinary Iranians. And as a general matter, 
in this new era of financial warfare, the United States 
should uphold its longstanding principles of avoiding 
unnecessary civilian casualties." 

Freezing of funds as a measure violating 
the WTO Treaties 

Insofar as the freezing of funds of persons, entities or 
bodies constitutes a non-tariff barrier to trade it appears 
that states, whose trade is affected might well be in the 
position to assert a violation of the obligations arising 
from the WTO Treaties. The EU Council explained 53

: 

"The General Agreement on Tariffs and Trade 
(GATT) and on Trade in Services (GATS) apply 
when restrictive measures affect trade in goods or 
services with third countries. Article XXI of GATT 
allows for import and export restrictions, which are 
either applicable to arms and military equipment, or 
imposted in pursuance of obligations under the 
United Nations Charter for the maintenance of 
international peace and security. Article XIV bis of 
GATS provides for a similar exception. Measures 
rstricting trade, which do not fall under these 
categories, have to meet the conditions laid down in 
Article XX of GATT and Article XIV of GATS, 
respectively, and, in some cases, could be 
incompatible with WTO rules." 

In fact, the Russian Government already asserted that 
the sanctions violated WTO regulations. 54 

"The WTO mechanism does not envision sanctions 
that one WTO member may impose on another. 
There are rules worded very strictly as to when trade 
restrictions may be introduced. And there are no 
rules entitling one country to say to another country: 

you know, I don't like your policy, you threaten my 
security, and therefore I'm going to cut off your 
trade now." 

It seems that the EU Council has a flexible approach 
to deal with such conflicts 55

: 

"IfEU measures are in conflict with the international 
obligations of the Union or its Member States, a 
common approach for dealing with such conflicts 
may have to be developed." 

Remedies 

Types of remedies 

There are two types of remedies against the measures 
adopted by the EU Council: first, the application to the 
authority, which issued the freeze, to be struck off the list 
and, secondly, the filing of a complaint with another 
authority, which has the power to review the issuing 
authority's decision, which ordered the freeze. The EU 
factsheet56 explains: 

"The Council notifies persons and entities targeted 
by an asset freeze ... of the measures taken against 
them. At the same time, it brings the available legal 
remedies to their attention: The can ask the Council 
to reconsider its decision, by providing observations 
on the listing. They can also challenge the measures 
before the General Court of the EU." 

The competence of the EU General Court is based on 
arts 275,5126358 and 264 TFEU. 59 

The person concerned may ask the Council to disclose 
the evidence, which was the basis for the Council's 
adoption of restrictive measures against it. The person 
concerned may also ask the Council to reconsider the 
decision to place it on the blacklists in the Annexes of 
the Decisions and Regulations."0 If the Council rejects the 
person's request to have his name removed from the lists 

53 Council of the European Union, "Guidelines on implementation and evaluation ofrestrictive measures (sanctions) in the framework of the EU Comon Foreign and Security 

Policy" Brussels, June 15, 2012, Doc.11205/12, para. I I. 
54 I tar Tass of May 24, 2014: "EU sectoral sanctions can lead to bad WTO precedent", quoting Russian Presidential aide Andrey Belousov. 
55 Council of the European Union, "Guidelines on implementation and evaluation ofrestrictive measures (sanctions) in the framework of the EU Comon Foreign and Security 

Policy" Brussels, June 15, 2012, Doc.11205/12, para.12. 
56 EU Council Factsheet: "EU Restrictive Measures", Brussels, April 5, 2013. 
57 Article 275 TFEU states: 

"(I) The Court of Justice of the European Union shall not have jurisdiction with respect to the provisions relating to the common foreign and security policy nor 

with respect to acts adopted on the basis of those provisions. 
(2) However, the Court shall have jurisdiction to monitor compliance with Article 40 of the Treaty on European Union and to rule on proceedings, brought in 

accordance with the conditions laid down in the fourth paragraph of Article 263 of this Treaty, reviewing the legality of decisions providing for restrictive 

measures against natural or legal persons adopted by the Council on the basis of Chapter 2 of Title V of the Treaty on European Union." 
58 Article 263 TFEU states: 

"(!) The Court of Justice of the European Union shall review the legality of legislative acts, of acts of the Council, of the Commission, ... and of acts of the 

European Parliament and of the European Council intended to produce legal effects vis-a-vis third parties. It shall also review the legality of acts of bodies, 

offices or agencies of the Union intended to produce legal effects vis-a-vis third parties. 
(2) It shall for this purpose have jurisdiction in actions brought by a Member State, the European Parliament, the Council or the Commission on grounds oflack 

of competence, infringement of an essential procedural requirement, infringement of the Treaties or of any rule of law relating to their application, or misuse 

of powers ... 
( 4) Any natural or legal person may, under the conditions laid down in the first and second paragraphs, institute proceedings against an act addressed to that person 

or which is of direct and individual concern to them, and against a regulatory act which is of direct concern to them and does not entail implementing measures 

( 6) The proceedings provided for in this Article shall be instituted within two months of the publication of the measure, or of its notification to the plaintiff, or, 

in the absence thereof, of the day on which it came to the knowledge of the latter, as the case may be." 
59 Article 264 TFEU: 

"The Court of Justice of the European Union shall review the legality of legislative acts, of acts of the Council, of the Commission and of the European Central Bank, 

other than recommendations and opinions, and of acts of the European Parliament and of the European Council intended to produce legal effects vis-a-vis third parties. 

It shall also review the legality of acts of bodies, offices or agencies of the Union intended to produce legal effects vis-a-vis third parties." 
60 See Bank Saderat Iran v Council (T-494/10) Unreported February 5, 2013. 
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in the Annexes to the Decision and the Regulation, the 
person concerned may bring an action to be lodged at the 
Registry of the General Court. 

Admissibility of remedies before the EU 
general court 

The General Court has jurisdiction to hear direct actions 
brought by natural persons against acts of the institutions, 
bodies, offices or agencies of the European Union, which 
are addressed to them or are of direct and individual 
concern to them and against regulatory acts, which 
concern them directly and which do not entail 
implementing measures. 

Possible claims before the General Court 

Possible claims asserted by a person concerned may be, 
inter alia: 

that the particular measure should be 
annulled, TFEU art.263; 
that the name should be removed from the 
list (blacklist) annexed to the relevant 
Decision and Regulation. 

Deadlines for remedies 

Article 263(6) TFEU provides for a deadline of two 
months in cases where a person concerned brings a 
remedy in the sense ofsubs.(3) of this provision against 
the relevant Decision or Regulation. However, concerning 
this deadline the EU General Court is generous, since in 
its view freezing measures, which are preliminary and 
subject to review are-by definition-provisional 61

: 

"Contrary to a measure intended to produce 
permanent legal effects, it must be possible to 
request the review of a measure freezing funds 
adopted pursuant to Regulation ( ... ) at any time, in 
order to establish whether its retention is justified 
and, in the event of the Commission's refusal to 
accede to such a request, to challenge that refusal 
by means of an action for failure to act." 

Yet if the Council does not act upon the request that 
the name should be deleted from the list (blacklist), an 
action for failure to act under TFEU art.265 is 
inadmissible.62 But this does not affect the person 
concerned's right to bring an action according to TFEU 
art.263. 

Assertion of fundamental rights violations 
by Ukrainian and Russian persons 

The fact that the persons concerned are Ukrainians or 
Russians will not deprive them of basic rights as contained 
in the EU Charter. Concerning persons entitled to basic 
rights the EU Charter refers expressly to "everyone" 
which would also include nationals of non-Member States 
and legal persons. 63 The European Union's accession to 
the European Convention on Human Rights is required 
under art.6 of the Lisbon Treaty and foreseen by art.59 
of the ECHR as amended by the Protocol 14. Accordingly, 
also nationals of a state party to the ECHR may assert 
violations of the ECHR once the European Union 
becomes a party to the ECHR. 

Assertion of fundamental rights violations 
by companies 

Fundamental rights may not only be asserted by natural 
persons, but also by legal persons including companies 
belonging to a government. The EU General Court held 
on June 4, 2014 in Sina Bank v Councif': 

"EU law contains no rule preventing legal persons 
which are government organisations or State bodies 
from taking advantage of fundamental rights 
protection and guarantees. Those rights may 
therefore be relied on by those persons before the 
Courts of the European Union in so far as those 
rights are compatible with their status as legal 
persons."(Bank Melli Iran v Council at [58] above, 
[70]) 

Scope of application of fundamental rights: 
are the measures providing for the freezing 
of funds instruments of criminal law or 
administrative law? 

With regard to the scope of application of human rights 
it matters whether the measures taken by the EU Council 
are considered as instruments of criminal law or 
administrative law. The differentiation is important, 
because if these measures would be considered as 
instruments of criminal law the fundamental guarantees 
would assume a greater role, for example with regard to 
the principle "nulla poene sine lege" or the principle that 
provision of criminal law must be interpreted strictly. 

Even if the measures taken by the EU Council would 
not be considered as having a criminal law nature but a 
public law nature: 

"the parallels between the motives for sanctions and 
the three basic purposes of criminal law-to punish, 
deter, and rehabilitate-are unmistakable. Countries 
that impose sanctions, like states that incarcerate 

61 Hani El Sayyed Elsebai Yusefv Commission and Council (T-306/10) Unreported March 21, 2014 at [55). 
62 Hani El Sayyed E/sebai Yusefv Commission and Council (T-306/10) Unreported March 21, 2014 at [55]; Eridania v Commission (10/68 and 18/68) (1969) E.C.R. 459 
at 16 to 18. 
63 See Bank Saderat Iran v Council (T-494/10) Unreported February 5, 2013. 
64 Sina Bank v Council, (T-67/12) Unreported June 4, 2014 at [61). 
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criminals, may find their hopes of rehabilitation 
unrealised, but they may be quite satisfied with 
whatever punishment and deterrence are 
accomplished." 65 

This is particularly true in the case of the EU Council 
Decision 2014/145 and Regulation 269/2014. Recitals 3 
of Decision 2014/145 and Regulation 269/2014 referred 
to decisions of the Heads of States or Governments 
according to which solutions should be found through 
negotiations between Ukrainian and Russian governments 
but that in the absence of results the European Union 
would resort to additional measures such as travel bans 
and asset freezes. This threat clearly demonstrates that 
the measures have a punitive character even if this is not 
recognized by EU jurisprudence. 

In its document "EU Best Practices for the effective 
implementation ofrestrictive measures",66 the EU Council 
developed the differentiation between "administrative" 
and "judicial" freezing. In the Council's understanding 
the term "administrative" freezing refers to freezing 
measures based on administrative law, whereas the term 
"judicial freezing" means the freezing of assets based on 
criminal law provisions. The Council explained67

: 

"In general terms, administrative freezing could be 
considered as primarily an act providing the basis 
for comprehensively preventing all uses made of 
frozen funds and economic resources and of all 
transactions by a person, group or entity, designated 
by a competent authority." 

The Council explained that"': 

"Judicial freezing ... , however, could be considered 
primarily as an action preparatory to confiscation, 
which is part of a criminal law procedure in the 
Member State concerned or, in case of requests for 
assistance in criminal matters, in another Member 
State or a third country. A judicial freezing order 
can be made with respect to property subject to an 
administrative freezing and may rely on evidence 
which has been obtained in the administrative 
process. In other cases, a judicial freezing order will 
however be made without previous administrative 
freezing." 69 

The EU Council's definitions rely on formal elements, 
and they do not take into considersation of the effects and 
consequences of the measure. But these particular 
consequences of a measure should be taken into 
consideration, in particular with a view to safeguard the 
blacklisted person's fundamental rights. Accordingly, the 

more "punitive" a measure's impact will be the more 
strict the standards should be by means of which a 
violation of fundamental rights have to be measured. 

Freezing of funds in the case of a 
misappropriation of state funds 

The cross-border criminal freezing depends essentially 
on Conventions and bilateral agreements. The UNCAC 
met with global acceptance by 1 70 parties, including the 
European Union. 70 In civil law, a private person may seek 
to obtain a freezing from a court against another person, 
but these measures are purely private in nature,7' and they 
are, therefore, out of the context of this analysis. 

EU jurisprudence and the legal nature of 
the freezing of funds 

The EU General Court does not accept the view that 
freezing measures would have a criminal nature72

; 

"The provisions of the first sentence of Article 49( 1) 
of the Charter of Fundamental Rights are identical 
to those of the first sentence of Article 7 ( 1) of the 
Convention for the Protection of Human Rights and 
Fundamental Freedoms, signed in Rome on 4 
November 1950. In accordance with Article 52(3) 
of the Charter of Fundamental Rights, those 
provisions must be interpreted in the light of the 
caselaw of the European Court of Human Rights 
('the ECHR'). According to that case-law, Article 
7 of that convention may be properly relied upon 
only for the purposes of challenging a 'penalty'. The 
starting-point in any assessment of the existence of 
a 'penalty' is whether the measure in question is 
imposed following conviction for a 'criminal 
offence'. Other relevant factors in that regard are 
the characterisation of the measure under the 
applicable law, its nature and purpose, the 
procedures involved in its making and 
implementation, and its severity. The severity of the 
measure is not, however, decisive, since, for 
instance, many non-penal measures of a preventive 
nature may have a substantial impact on the person 
concerned." 73 

In the General Court's view no provision of EU law 
would confer a criminal-law aspect on freezing measures 
such as those provided for by the EU Council Decision 
2014/119 and the EU Council Regulation 208/2014 and 
respectively on those of Regulation 269/2014. The court 
considers that the provisions establishing the scheme for 

65 Gary Clyde Hufbauer, Economic Sanctions Reconsidered. 3rd edn (Washington: Peterson Institute for International Economics, 2007), p.7. 
66 EU Council: "EU Best Practices for the effective implementation of restrictive measures". Document 8666/1 /08, REV I. 
67 EU Council: "EU Best Practices for the effective implementation of restrictive measures", Document 8666/1/08, REV I para.2 I. 
68 EU Council: "EU Best Practices for the effective implementation of restrictive measures", Document 8666/1/08, REV I para.22. 
69 See Framework Decision 2003/577 on the Execution of Orders Freezing Property and Evidence (2003] OJ Ll96/45 fn.10. 
70 Mark Pieth ( ed), "Recovering Stolen Assets", Basel Institute on Governance, Basel 2008, p.12: "Criminal freezing, based on a domestic procedure in the financial center 
or on a mutual legal assistance request by the victim State, is most effective, because it relies on public authorities. It has, however, to follow special formal substantive 
requirements and some systems make freezing in a mutual legal assistance context dependent upon a treaty." 
71 Mark Pieth (ed), "Recovering Stolen Assets", Basel Institute on Governance, Basel 2008. p.12. 
72 Ezz v Council (T-256/11) Unreported February 27, 2014 at [75] onwards. 
73 M v Germany (19359/04) (2010) 51 E.H.R.R. 41 § 120. 
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asset-freezing seek neither to punish, nor to prevent the 
repetition of any conduct. "Their sole purpose is to 
preserve the assets held by the persons, entities and bodies 
referred to" in art. I of the Decisions and arts 3 of the 
Regulations "with the objectives referred to in Article 
2l(2)(b) and (d) TEU". 74 Accordingly, in the court's view 

the persons concerned will not be able to rely on particular 
advantages, which they could assert if the legal 
instruments had a criminal law nature. 

The second part of this article will appear in Issue 10 
of JIBLR. 

74 See M v Germany (19359/04) (2010) 51 E.H.R.R. 41 at [78]: "see to that effect and by analogy, the judgment of 11/07/2007 in T -47-03 Sison v Council, not published 
in the ECR at [101), and T-49/07 Fahas v Council (2010) E.C.R. 1-5555 at [67)". 
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