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Possible violation of fundamental rights 
concerning procedure 

Presumption of innocence 

EU Charter art.48(1) enshrines the principle of the 
presumption of innocence. Article 11 ( l) of the Universal 
Declaration of Human Rights safeguards the presumption 
of innocence for everyone: 

"charged with a penal offence ... until proved guilty 
according to law in a public trial at which he has had 
all the guarantees necessary for his defense". 

A similar provision is contained in ECHR art.6(2). The 
Ukrainian Criminal Code explains the principle of 
innocence in art.2(2): 

"A person is deemed innocent of a crime and may 
not be criminally punished until his/her guilt 1s 
legally proven and found by a lawful sentence." 

However, the principle of the presumption of innocence 
does not exclude the charge with a criminal offence 
containing a presumption by law provided that the 
principles of rationality (reasonableness) and 
proportionality are duly respected. 1 The ECtHR applied 
the following test': States must confine presumptions 
"within reasonable limits, which take into account the 
importance of what is at stake and maintain the rights of 
defence". Accordingly, presumptions must be kept within 
reasonable limits. 

' Contact at info@vahrenwald.com. 

In a decision of September 6, 2013 the EU General 
Court held' that the EU Council's decisions and 
regulations concerning the freezing of funds of persons 
and entities identified by the Council as being involved 
in nuclear proliferation violated that persons' and entities' 
rights, in particular because the Council failed to provide 
sufficient evidence for the imposition of such sanctions. 

But in a general manner it may be observed that the 
EU General Court assumes a formal approach. 4 The 
presumption of innocence in the sense of art.48( 1) of the 
EU Charter has to be interpreted in the light of the 
ECtHR's caselaw according to art.52(3) of the Charter. 
This requires that no representative of an official authority 
may declare a person guilty of a criminal offence before 
he has been proved guilty by a court.' In addition, the 
presumption of innocence will be violated by statements 
or decisions, which reflect the sentiment that the person 
is guilty, which encourage the public to believe in his 
guilt or which prejudge the assessment of facts by the 
competent court.6 

In art.1(1) of the EU Council Decision of March 5, 
2014 the Council (Decision 2014/119) 7 refers to: 

"persons having been identified as responsible for 
the misappropriation of Ukrainian State funds ... 
and natural or legal persons, entities or bodies 
associated with them, as listed in the Annex" 

whose funds and economic resources shall be frozen. In 
the blacklist the Council specifies those persons either 
by reference to a "person subject to criminal proceedings 
in Ukraine" or a "person subject to investigation in 
Ukraine for involvement in crimes". Identical texts are 
used for the EU Council Regulation of March 5, 2014 
(Regulation 208/2014).8 The possible criminal charges, 
which are brought against the persons concerned are not 
known. 9 

In plain words, if the Council assumes that the persons 
blacklisted were "identified as responsible for the 
misappropriation of Ukrainian State funds" respectively 
as persons associated with them this means that the 
Council considers that those persons actually committed 
relevant crimes or contributed to them. The assertion that 
the persons blacklisted are responsible for the 
misappropriation of state funds or that they contributed 
to them implies that the Council considers them as 
criminals. The Council does not correct this assertion by 
the reasons given in the blacklists in relation to the 
individual persons. In the statement of reasons the Council 
indicates that the persons are "subject to criminal 

1 Lindi Muzila, Michelle Morales, Marianne Mathias, Tammar Berger: "On the Take---Criminalizing Illicit Enrichment to Fight Corruption" (2012) StAR Series, p.31. 
2 Salabiaku v France (10519/83) (1991) 13 E.H.R.R. 379 at 28. 
3 EU General Court of September 6, 2013 judgrnents in Bank Mel/i Iran (T-35/10 and T-7/11); Persia International Bankplc (T-493/10); Export Development Bank of/ran 
(T-4/11 and T-4/1 l); Iran Insurance Co (T-12/11); Post Bank Iran (T-13/11); Bank Refah Kargaran (T-24/11); Europiiisch-lranische Handelsbank AG (T-434/11); Naser 
Bateni (T-42/12 and T-181/12); Good Luck Shipping (T-57/12); Iranian Offshore Engineering & Construction Co v Council (T-110/12). 
4 Ezz v Council (T-256/11) Unreported February 27, 2014 at [82] onwards. 
5 Allene/ de Ribemont v France (A/308) (1995) 20 E.H.R.R. 557 at 35-36 and Lizaso Azconobieta v Spain (28834/08) Unreported June 28, 2011 at [37]. 
6 Pandy v Belgium (13583/02) Unreported September 21, 2006 at [42] and Pavalache v Romania (38746/03) Unreported October 18, 2011 at [116]. 
7 Council Decision 2014/119 concerning restrictive measures directed against certain persons, entities and bodies in view of the situation in Ukraine [2014] OJ L66/26. 
8 Council Regulation 208/2014 concerning restrictive measures directed against certain persons, entities and bodies in view of the situation in Ukraine [2014] OJ L66/l. 
9 One might, e.g. think of art.210 of the Ukrainian Criminal Code, which provides for the punishment of the Violation oflaw on budget system of Ukraine and which refers 
in its subsection (1) to "Use of budget funds by an official contrary to their target allocation". 
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proceedings" or to investigation for involvement in 
crimes. In order to avoid any doubts the Council could 
have specified in the recitals and articles of Decision 
2014/ 119 and Regulation 208/2014 that the persons were 
not "responsible" but "suspects" or "suspected". 
Accordingly, it appears that the Council violated the 
principle of the assumption of innocence. 

In the case of the EU Council Decision and Regulation 
of March 17, 2014 ("Decision 2014/145" and "Regulation 
269/2014")1° the situation is different, because the Council 
does not so much specify the acts committed in relation 
to criminal law, but it refers more to political matters. 
However, insofar as the Council's statements permit the 
assumption that a person concerned would have violated 
Ukrainian criminal law, for example the consumption of 
high treason, those legal considerations, which were 
developed with regard to Decision 2014/145 and 
Regulation 269/2014, remain applicable. 

Right to a fair trial 

EU Charter art.47 and ECHR art.6(1) establish the right 
to a fair trial, which implies the charged person's right to 
defend itself and to have access to material, which it needs 
in order to prepare its defence. The EU jurisprudence 
elaborated the issue of procedural rights in relation to 
asset freezing in the case of Organisation des 
Modjahedines du Peuple d'Jran." In the court's view, it 
is not contested that the obligation to state reasons is fully 
applicable with regard to the freezing of funds. According 
to the court, persons concerned enjoy a right to be heard, 
and they may forward their position and offer evidence. 
The court stressed the importance of providing the people 
or entities concerned with a statement of reasons for the 
purpose of making effective judicial review possible. 12 

According to TFEU art.251(2) an individual has aright 
to challenge the decision on blacklisting by a CSFP 
instrument independently of the challenge of a EU 
Council Regulation. 13 However, a person concerned has 
not the right to ask the Council for a hearing, because this 
is not envisaged according to the TEU or other legal 
instruments. 14 

Information to be provided in good time 

Information provided to the persons concerned must be 
made in good time' 5

: 

"Where the Council itends to rely on information 
submitted by a Member State in order to adopt 
restrictive measures affecting an entity, it is obliged 
to ensure, before the adoption of those measures, 
that the entity concerned can be notified of the 
information in question in good time so that it is able 
effectively to make known its point of view." 

Here the Council did not propose the taking of 
measures, but it implemented them instantly. Accordingly, 
much will depend on the information available to the 
Council, whether the Council made use of its own 
discretion and whether the information established 
sufficiently proof of the persons' concerned alleged 
activities. 

Observing state secrecy and EU security 

Concerning secret evidence it has been suggested that 
EU courts should deal with this issue along the lines of 
"best practice", 16 providing a legal and institutional 
framework serving to promote and protect human rights 
and the rule of law in all aspects of counter-terrorism. 
With regard to evidence in a case where the freezing of 
funds related to alleged terrorists, this means that 
sanctions may be used where there are "reasonable 
grounds" for believing that the individual has been 
involved in terrorism. Similar principles may be 
applicable in the case of a military threat against EU 
Member States. However, if such a threat would be 
directed against a non-Member State it is doubtful 
whether the European Union may act, taking into account 
that it does not have a common defence policy. 

Regarding judicial review the principle requires that 
the person concerned has the right to judicial review with 
due process rights applying to such review including 
disclosure of the case against the person concerned and 
such rules concerning the burden of proof that are 
commensurate with the severity of the sanctions. 17 It must 
be recalled that the European Union is hardly a typical 
security actor. "It has no army, navy. air fore or police 
force."" Therefore the Council has to bring the evidence 
to the attention of the EU courts. If this is not possible 
for security reasons it must at least provide the courts 
with a summary of the confidential information. 

10 Council Decision 2014/145 concerning restrictive measures in respect of actions undermining or threatening the territorial integrity, sovereignty and independence of Ukraine [2014] OJ L78/16 and Regulation 269/2014 concerning restrictive measures in respect of actions undermining or threatening the territorial integrity. sovereignty and independence of Ukraine [2014] OJ L78/6. 
"Organisation des Modjahedines du Peuple d'fran v Council of the European Union (T-228/02) [2007] All E.R. (EC) 447; [2006] E.C.R. 11-4665 (OMPI I). 12 See also Melissa von den Broek, Monique Hazelhorst, Wouter de Zanger, "Asset Freezing: Smart Sanction or Criminal Charge?" [201 OJ Merkourios Vol.27 issue 72, 18-27, 24. 
13 Gavin Sullivan, "Blacklisted: Targeted sanctions, preemptive security and fundamental rights", [December 2010] E.C,C.H.R. 20. 14 Organisation des Modjahedines du Peuple d'lran v Council of the European Union (T-202/12) Unreported March 12, 2014 at [79] with reference to its judgment of October 23, 2008 in Peoples Mojahedin Organization of Iran v Council of the European Union (T-256/07) [2009] All E.R. (EC) 1221; [2008] E.C.R. 11-3019 at [93] with further references. 
15 See Organisation des Modjahedines du Peup/e d 'Iran v Council of the European Union (T-202/12) Unreported March 12, 2014 at [77]. 16Martin Scheinin, "Ten Areas of Best Practice in Countering Terrorism: Report of the Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Fredoms While Countering Terrorism" A/HRC/16/51. 
17 Martin Scheinin, "Ten Areas of Best Practice in Countering Terrorism: Report of the Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Fredoms While Counterint Terrorism" A/HRC/16/51, para.35. 
18 Cian C. Murphy, "Secret Evidence in EU Security Law: Special Advocates Before the Court of Justice?'' in David Cole, Adriana Vedasvhi and Federico Fabbrini (eds), Secrecy, National Security and the Vindication of Constitutional law (Cheltenham: Edward Elgar Publishing, 2013), pp.268 onwards, p.282. 
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With regard to evidence of a confidential nature the 
ECJheld19

: 

"... the Council cannot rely on a claim that the 
evidence concerned comes from confidential sources 
and cannot, consequently, be disclosed. While that 
circumstance might possibly, justify restrictions in 
relation to the communication of that evidence to 
the applicants or their lawyers, the fact remains that, 
taking into consideration the essential role of judicial 
review in the context of adoption of restrictive 
measures, the courts of the European Union must 
be able to review the lawfulness and merits of such 
measures without it being possible to raise objections 
that the evidence and information used by the 
Council is secret or confidential ... Further, the 
Council is not entitled to base an act adopting 
restrictive measures on information or evidence in 
the file communicated by a Member State, if that 
Member State is not willing to authorise its 
communication to the courts of the European Union 
whose task is to review the lawfulness of that 
decision ... " 

Reasonableness 

The Council must ensure that its measures are justified. 
It must assess the relevance and the validity of the 
information and evidence submitted to it, by a Member 
State or by the High Representative of the Union for 
Foreign Affairs and Security Policy. If the Council does 
not provide any information to the General Court, which 
suggests that it checked the relevance and validity of the 
evidence relating to the person concerned or if such 
information on which the Council relied was incorrect, 
this is an indication that no such checking took place. 20 

Right to good administration 

According to the right to good administration, EU Charter 
art.41(2), everybody (i.e. not only a EU citizen) has the 
right to be heard, before any individual measure which 
would affect him adversely, is taken, and he has also the 
right to access his file (while respecting legitimate 
interests of confidentiality and professional and business 
secrecy). Damages are available if the right to be heard 
is infringed, EU Charter art.41(3). 

Recital 10 of the EU Regulation 208/2014 states 
expressly: 

"In order to ensure that the measures provided for 
in this Regulation are effective, it should enter into 
force immediately ... " 

It may be inferred that there was no attempt to give 
blacklisted persons a chance to be heard before the 
blacklisting took effect. However, this information would 

19 Council v Fu/men (C-280/12 P) Unreported November 28, 2013. 
'° Council v Fu/men (C-280/12 P) Unreported November 28, 2013 at (95]. 
21 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at (65] and (67]. 
22 Ezz v Council (T-256/11) Unreported February 27, 2014 at [105] onwards. 

have obviated the measure and therefore the EU General 
Court held that in the case of an asset freeze the person 
concerned does not have to be heard before the measure 
becomes effective. 21 

In the case Ezz v Council the General Court held22
: 

"Under Article 41(2)(c) of the Charter of 
Fundamental Rights, the right to good administration 
includes, in particular, 'the obligation of the 
administration to give reasons for its decisions'. It 
has consistently been held that the statement of 
reasons required by Article 296 TFEU and Article 
41(2)(c) of the Charter of Fundamental Rights must 
be appropriate to the contested act and to the context 
in which it was adopted. It must disclose in a clear 
and unequivocal fashion the reasoning followed by 
the institution which adopted the measure in such a 
way as to enable the person concerned to ascertain 
the reasons for the measure and to enable the court 
having jurisdiction to exercise its power of review. 
The requirements to be satisfied by the statement of 
reasons depend on the circumstances of each case 
(see Council v Bamba (C-417/11 P) [2012] E.C.R. 
at [50] and [53] and the caselaw cited). It is not 
necessary for the reasoning to go into all the relevant 
facts and points of law, since the question whether 
the statement of reasons meets the requirements of 
Article 296 TFEU and Article 41(2)(c) of the Charter 
of Fundamental Rights must be assessed with regard 
not only to its wording but also to its context and to 
all the legal rules governing the matter in question. 
Thus, first, the reasons given for a measure adversely 
affecting a person are sufficient if that measure was 
adopted in a context which was known to the person 
concerned and which enables him to understand the 
scope of the measure concerning him (see Council 
v Bamba, cited at [107] above, [53] and [54] and the 
case law cited). Secondly, the degree of precision 
of the statement of the reasons for a measure must 
be weighed against practical realities and the time 
and technical facilities available for taking the 
measure (see Organisation des Modjahedines du 
peuple d'Jran v Council (T-288/02) [2006] E.C.R. 
11-4665 at [ 141] and the caselaw cited). In particular, 
the statement of reasons for a measure freezing 
assets cannot, as a rule, consist merely of a general, 
stereotypical formulation (see, to that effect, 
Organisation des Modjahedines du peuple d 'Iran v 
Council, cited at [108] above, [143]). Subject to the 
reservations set out in paragraph 108 above, such a 
measure must, on the contrary, indicate the actual 
and specific reasons why the Council considers that 
the relevant rules are applicable to the party 
concerned (see Organisation des Modjahedines du 
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peuple d'Iran v Council, cited at [108] above, [143] 
and the case law cited; see, to that effect, Council v 
Bamba, cited at [107] above, [52])." 

The EU General Court focuses on whether the reasons 
given in the Annex of the Regulation establish that there 
is a relation between the facts, which justify the 
blacklisting, and the freezing of assets as provided for by 
the Decision and Regulation. The reasons must be 
sufficient to demonstrate that they meet the criteria 
established in art.3 of Regulation 208/2014 or Regulation 
269/2014. The consideration of facts, which were the 
basis for the Council's view that the PEPs and associated 
persons concerned had to have their assets frozen, must 
be sufficiently detailed to suffice for a challenge of the 
correctness of the Council's assumptions and, eventually, 
before the courts of the European Union. 

In the case Bank Saderat Iran v Council the EU 
General Court explained 23

: 

"Firstly, it must be recalled that the purpose of the 
obligation to state the reasons for an act adversely 
affecting a person, ... is, first, to provide the person 
concerned with sufficient information to make it 
possible to determine whether the measure is well 
founded or whether it is vitiated by an error which 
may permit its validity to be contested before the 
Courts of the European Union and, secondly, to 
enable the latter to review the lawfulness of that 
measure. The obligation to state reasons therefore 
constitutes an essential principle of European Union 
law which may be derogated from only for 
compelling reasons. The statement of reasons must 
therefore in principle be notified to the person 
concerned at the same time as the act adversely 
affecting him, for failure to state the reasons cannot 
be remedied by the fact that the person concerned 
learns the reasons for the act during the proceedings 
before the Courts of the European Union (see, to 
that effect, Bank Melli Iran v Council (T-390/08) 
[2009] E.C.R. II-3967 at [80] and case law cited). 

Consequently, unless there are compelling reasons 
touching on the security of the European Union or 
of its Member States or the conduct of their 
international relations which prevent the disclosure 
of certain information, the Council is required to 
inform the entity covered by restrictive measures of 
the actual and specific reasons why it considers that 
those measures had to be adopted. It must thus state 
the matters of fact and law which constitute the legal 
basis of the measures concerned and the 
considerations which led it to adopt them (see, to 
that effect, Bank Melli Iran v Council at [ 4 7] above, 
[81] and case law cited). 

Moreover, the statement of reasons must be 
appropriate to the measure at issue and to the context 
in which it was adopted. The requirements to be 
satisfied by the statement of reasons depend on the 
circumstances of each case, in particular the content 
of the measure in question, the nature of the reasons 
given and the interest which the addressees of the 
measure, or other parties to whom it is of direct and 
individual concern, may have in obtaining 
explanations. It is not necessary for the statement of 
reasons to specify all the relevant matters of fact and 
law, since the question whether the statement of 
reasons is adequate must be assessed with regard 
not only to its wording but also to its context and to 
all the legal rules governing the matter in question. 
In particular, the reasons given for a decision are 
sufficient if it was adopted in circumstances known 
to the party concerned which enable him to 
understand the scope of the measure adversely 
affecting him (see Bank Me/Ii Iran v Council at [47] 
above, [82] and case law cited)." 

Accordingly, the reasons must be sufficiently detailed, 
enabling the person concerned to appreciate the allegation 
against him. The Council is not obliged to indicate the 
particular activities of a person concerned as proof if this 
person is a beneficiary of those acts. which are referred 
to in a Council Decision or Council Regulation. Under 
such circumstances the Council may rely on the 
presumption that persons who are closely related to those 
who commit those acts which are reprimanded, will 
benefit from these activities." HoweYer. the reference to 
mere "key persons" of a gowrnment. which allegedly 
commits incriminated acts. appears to be too vague in 
order to justify the blacklisting'': 

"... restrictive measures adopted against a third 
country could not be directed at persons associated 
with that country 'in some other way". the Counrt 
intended to restrict the categories of natural persons 
at whom targeted restrictive measures may be 
directed to those whose connection with the third 
country concerned is quite obvious. namely the 
leaders of third countries and the individuals 
associated with them." 

Proportionality 

Under the principle of proportionality the activity of the 
Council must be limited to what is necessary to achieve 
the objectives of the TEU art.5. According to settled case 
law, the principle of proportionality is one of the general 
principles of European Union law and requires that 
measures implemented through provisions of EU law be 
appropriate for attaining the legitimate objectives pursued 
by the legislation at issue and must not go beyond what 

23 Bank Saderat Iran v Council (T-494/10) Unreported February 5, 2013 at [47] onwards. 
24 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [89] and [92] with reference to Tay Za v Council of the European Cnion (C-376/10 P) [2012] 2 
C.M.L.R. 27 at [68] and [69]. 
25 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [95]. 

[2014] J.I.B.L.R., Issue 10 © 2014 Thomson Reuters (Professional) UK Limited and Contributors 



Risks His Property: Who Defends Russian Policy?~Part II 617 

is necessary to achieve them.26 With this regard, it may 
be questioned whether the aim pursued is legitimate, 
namely in the interest of the preservation of international 
peace and security, first, to provide an act of judicial 
assistance to Ukraine and, secondly, to support its national 
sovereignty, territorial integrity and independence. Then 
it may be questioned whether it is appropriate and 
legitimate to freeze the funds of the persons concerned 
in order to achieve these aims. 

The charges, which have been brought forward against 
some Ukrainian PEPs and their associated persons 
concerning the embezzlement of national funds, and in 
particular requests for asset freezes appear to be 
proportional insofar as they could be based on the United 
National Convention Against Corruption (UNCAC). This 
is the first truly global and legally binding instrument in 
the fight against corruption, which came into force on 
December 14, 2005. It deals with a large range of 
offences, preventative measures and allso builds upon 
the growing array of provisions designed to strengthen 
international cooperation in criminal matters, and in 
particular it provides measures for asset recovery.27 

Chapter V of this Convention begins with the statement 
that the return of assets is a "fundamental principle" and 
how the substantive provisions set out a series of 
mechanisms, including both civil and criminal recovery 
procedures, whereby assets can be traded, frozen, seized, 
forfeited and returned: 

"Thus funds embezzled from the State are returned 
to it, even if subsequently laundered, and proceeds 
of other offences covered by the Convention are to 
be returned to the requesting State Party if it 
established ownership or damages recognised by the 
requested State Party as a basis for return." 28 

Concerning the freezing of funds of persons allegedly 
threatening the Ukrainian sovereignty, territorial integrity 
and independence it should be taken into account that the 
European Convention on Mutual Assistance on Criminal 
Matters, 1959, is not applicable if the offence concerns 
military law, art.1(2). Apart from this, the European 
Union is not a party to this Convention. Upon Ukrainian 
requests for Assistance the requested parties states could 
refuse to assist in the case of political offences, art.2(a), 
likewise if the request could prejudice the security of the 
requested party state, for example in the case of political 
tensions with Russia, art.2(b ). These factual circumstances 
should be taken into account for the purpose of assessing 
whether the measures are proportional. 

The fact that in the case of political crimes, which 
include challenges of the Ukrainian sovereignty, territorial 
integrity and independence, the requested party may 

26 Bank Melli v Council (C-380/09 P) Unreported March 13, 2012 at [52]. 

refuse judicial assistance, implies that a requested party 
can use its discretion when making a decision. This 
discretion should take into account not only facts relating 
to the alleged crimes, but historic developments (for 
example, Mr Nikita Khrushchev's decision to give Crimea 
as a "gift" to the Ukrainian Soviet Republic to mark the 
300 year anniversary of the unification between Russia 
and Ukraine, 29 the fact that Crimea was an Autonomous 
Republic in Ukraine and that the status of this Republic 
was controversial between Ukraine and Crimea etc.). 
Additionally, it may be asked whether the freezing of 
funds of the persons concerned is susceptible to safeguard 
the Ukrainian sovereignty and territorial integrity or 
independence. 

Non-substantiation of human rights 
violations of blacklisted persons 

Whereas Decision 2014/119 and Regulation 208/2014 
refer to human rights violations of blacklisted persons, 
the blacklists of the EU Council Decision and of the EU 
Council Regulation refer to persons: 

"subject to criminal proceedings in Ukraine to 
investigate crimes in connection with the 
embezzlement of Ukrainian State funds and their 
illegal transfer outside Ukraine" 

or to persons: 

"subject to investigation in Ukraine for involvement 
in crimes in connection with the embezzlement of 
Ukrainian State funds and their illegal transfer 
outside Ukraine." 

This means that the measures might not be proportional 
in the EU Council's own view, taking into account that 
not a single blacklisted person has been reproached with 
having committed human rights violations. 

Right of effective judicial protection 

The principle of effective judicial protection means that 
the Council must provide the person concerned with 
relevant information so that the person can decide whether 
remedies can be brought with chance of success. It is 
obvious that the Council does not have to inform the 
persons concerned before the freezing measures are taken 
or adopted, because this would deprive them of the 
surprise effect. 30 The scope of the principle was cleared 
by the General Court in recent jurisprudence. The General 
Court explained 31

: 

27 Alan Bacarese, "Tracing, freezing, confiscating and repatriating the proceeds of corruption", background paper for the Regional Seminar for Asia-Pacific, September 
5-7, 2007, Bali/Indonesia: Making international anti-corruption standards operational: Asset Recovery and mutual legal assistance, p.l. 
28 Alan Bacarese, "Tracing, freezing, confiscating and repatriating the proceeds of corruption", background paper for the Regional Seminar for Asia-Pacific, September 
5-7, 2007 p.2. 
29 See RT, "Anniversary of Soviet Union's most generous gift" February 25, 2010 at http://rt.com/politicslcrimea-khrushchev-ukraine-meeting/[Accessed July 15, 2014]. 
3° Kadi v Council of the European Union (C-402/05 P) [2009] I A.C. 1225; [2009] 3 W.L.R. 872; [2010] All E.R. (EC) 1105; [2008] E.C.R. 1-6351 at (388]; Ezz v Council 
\T-256/11) Unreported February 27, 2014 at (176]. 

1 Bank Saderat Iran v Council (T-494/10) Unreported February 5, 2013. 
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" ... the principle of effective judicial protection is 
a general principle of European Union law, 
stemming from the constitutional traditions common 
to the Member States, which has been enshrined in 
Articles 6 and 13 of the ECHR and in Article 47 of 
the Charter of Fundamental Rights of the European 
Union. The effectiveness of judicial review means 
that the European Union authority in question is 
bound to disclose the grounds for a restrictive 
measure to the entity concerned, so far as possible, 
either when that measure is adopted or, at the very 
least, as swiftly as possible after that decision, in 
order to enable the entity concerned to exercise, 
within the periods prescribed, its right to bring an 
action. Observance of that obligation to disclose the 
grounds is necessary both to enable the persons to 
whom restrictive measures are addressed to defend 
their rights in the best possible conditions and to 
decide, with full knowledge of the relevant facts, 
whether there is any point in their applying to the 
Courts of the European Union, and also to put the 
latter fully in a position to carry out the review of 
the lawfulness of the measure in question which is 
the duty of those courts (see, to that effect and by 
analogy, Kadi and Al Barakaat International 
Foundation v Council and Commission (C-402/05 
P and C-415/05 P) [2008] E.C.R. I-6351 at [335] to 
[337] and case law cited)." 

According to the EU General Court's view32 the persons 
concerned must have had the opportunity effectively to 
make known their points of view and that they were taken 
into consideration by the European Union. The fact that 
a person's name is blacklisted before giving it the chance 
of making known its point of view is not itselfa violation 
of this principle, because such a communication would 
cause the risk that the effect of the freezing could be 
obviated.33 But according to the court's jurisprudence, 34 

a vagueness of the reasons for a freeze and a late 
notification of proposals for measures to the persons 
concerned may constitute an infringement of the principle 
of effective judicial protection. The fact that some EU 
Member States may have been subject to diplomatic 
pressure to adopt measures against the persons concerned 
is not in itself sufficient to assume that this pressure 
affected the measures so that a violation of the right to 
effective judicial protection is not obvious." 

The EU General Court makes high demands concerning 
the statements of reasons in blacklists 36

: 

"In that respect, it should be remembered that, in 
order to fulfil its function, which is to guarantee 
compliance with the right to effective judicial 
protection, the statement of reasons must, first, 

32 Bank Saderat Iran v Council (T-494/10) Unreported February 5, 2013 at [79]. 33 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [65] and [67]. 34 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [90]. 35 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [97]. 36 Sina Bank v Council, (T-15/11) Unreported December 11, 2012 at [64]. 37 Ezz v Council (T-256/11) Unreported February 27, 2014 at [165]. 38 Ezz v Council (T-256/11) Unreported February 27, 2014 at [55] onwards. 

provide the person concerned with sufficient 
information to defend his rights and make it possible 
to determine whether the measure is well founded 
or whether it is vitiated by an error which may 
permit its validity to be contested before the EU 
judicature and, secondly, enable the latter to review 
the lawfulness of that measure ... It is not necessary 
for the reasoning to go into all the relevant facts and 
points of law, since the question whether the 
statement of reasons is sufficient must be assessed 
with regard not only to its wording but also to its 
context and to all the legal rules governing the matter 
in question." 

In particular, the applicant may claim that the Council 
infringed its obligation to state proper reasons for the 
measures, TFEU art.296(2), and that the Council 
disregarded the applicant's rights of defence and effective 
judicial protection. A violation of these rights may lie in 
the Council's rejection to disclose comprehensive 
information to the applicant so that the applicant is not 
enabled to put forward an effective defence. In Ezz v 
Council," the EU General Court observed that the Council 
even had communicated to the person concerned a copy 
of the request for judicial assistance and communication 
from the requesting state's diplomatic mission. 

Concerning an assertion of the violation of the principle 
of effective judicial protection with regard to Decision 
2014/119 and Regulation 208/2014 it may be interesting 
to test the scope of the Council's obligation of disclosure, 
taking into account that the Council seems to rely 
essentially on alleged criminal proceedings brought in 
Ukraine against the PEPs and associated persons. 

In the case of the alleged violation of Ukrainian 
sovereignty, territorial integrity and independence 
sanctioned by Decision 2014/145 and Regulation 
269/2014 the statements of reason for the blacklisting 
differ individually, depending upon the alleged 
contribution of each person. Under such circumstances 
it should be analysed whether in each individual case the 
reasons stated are actually such that they can be based on 
evidence available to the Council, which must also be 
made available to the person concerned. 

Failure to observe the criteria relating to 
criminal charges 
The charges made in a EU Council Decision and a EU 
Council Regulation against the persons concerned must 
correspond with the reasons given for the blacklisting in 
the blacklists attached to the Decision and Regulation." 
Whereas art.I of Decision 2014/119 and art.3 of 
Regulation 208/2014 explain that the freezing measures 
are addressed to persons "responsible for the 
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misappropriation of Ukrainian state funds ... and persons 
. . . associated with them" the blacklists identify only 
"persons subject to criminal proceedings in Ukraine" or 
"subject to investigation in Ukraine for involvement of 
crimes". The EU General Court seems to use a broad 
interpretation of the term "responsible" including persons 
being subject to criminal proceedings for the 
misappropriation of state funds and including persons 
associated with them and even those persons who, 
possibly without their knowledge, may have benefited 
from the proceeds of the misappropriation and on that 
basis are subject to protective measures." However, it 
appears that in the ordinary meaning the word 
"responsible" refers to persons whose criminal activity 
or contribution was established and confirmed by a court. 
Otherwise somebody who asserts that persons are 
responsible for criminal acts when they are mere suspects 
would incur the risk that he violates the principle of the 
presumption of innocence and commit himself the crime 
ofa wrong incrimination if these persons are acquitted. 40 

In fact, it appears that the responsibility of none of the 
blacklisted persons has yet been established with legal 
force so that there could be only a suspicion according 
to which these persons would be responsible. That this 
mere suspicion may suffice to blacklist them as 
"reponsible" appears doubtful as was already explained 
above with reference to the principle of the presumption 
of innocence. 

Manifest error of assessment 

It is apparent from the Annexes to Decision 2014/119 
and Regulation 208/2014 that one group of the PEPs were 
subject to criminal proceedings in Ukraine to investigate 
crimes in connection with the embezzlement of Ukrainian 
State funds and their illegal transfer outside Ukraine. The 
other group of persons were subject to investigation in 
Ukraine for involvement in crimes in connection with the 
embezzlement of Ukrainian State funds and their illegal 
transfer outside Ukraine. These assumptions must be 
based on facts, either confirming that the persons 
concerned were actually 41 subject to these criminal 
proceedings respectively to investigations for involvement 
in crimes. Such facts could be established on the basis of 

documents from competent Ukrainian authorities 
requesting judicial assistance. From the documents 
supplied it must result that the charges brought against 
blacklisted persons related to the misappropriation or 
embezzlement of state funds and their illegal transfer 
outside Ukraine. The fact that Recital 2 of Decision 
2014/ 119 and Recital 4 of Regulation 208/2014 explain 
as purpose of the freezing of funds "consolidating and 
supporting the rule of law and respect for human rights 
in Ukraine" and that, in fact, none of the persons 
blacklisted was charged with human rights violations in 

the Annexes to Decision 2014/119 and Regulation 
208/2014 might already render both legal instruments 
vitiated by an error of facts. 

From Recital 2 of the Decision and Recital 2 of the 
Regulation it results that both legal instruments were 
alternatively addressed at persons responsible for the 
misappropriation of Ukrainian state funds and persons 
responsible for human rights violations. It may have been 
that at the time of drafting the legal instruments the 
Council intended also to blacklist persons for human 
rights violations, but that names of such persons were not 

contained in the final blacklist. It may also have been that 
a request for judicial assistance by Ukrainian authorities 
with regard to persons who committed human rights 

violations was pending and that requirements for the 
granting of judicial assistance could not be complied with. 

According to the jurisprudence of the EU General 
Court a request for judicial assistance from Ukrainian 
authorities would not even be a requirement for the 
blacklisting. Concerning the freezing of funds of persons 

involved in the misappropriation of Egyptian state funds 
it held42

: 

"On the contrary, the Council had the authority to 
freeze the assets of all those persons meeting the 
criteria laid down ... in the Decision ... , regardless 
of whether the situation of those persons was made 
known by the Egyptian authorities or by other 
sources." 

If a request for judicial assistance was made by 

Ukrainian authorities and if this request was incorrect, a 
person concerned may rely on this incorrectness if it can 
be shown that in fact it was not subject to these 
proceedings or investigations. 

Associated persons 

Articles 2 of Decision 2014/119 and Decision 2014/145 
and arts 3 of Regulation 208/2014 and Regulation 
269/2014 provide not only for an asset freeze of persons 
who are responsible for misappropriating Ukrainian state 
funds or undermining or threatening the territorial 
integrity, sovereignty and independence of Ukraine, but 
the asset freeze extends to those natural or legal persons, 
entities or bodies associated with them. 

In the judgment of March 12, 2014, in Bouchra Al 
Assad v Council the EU General Court held43 that the 
freezing of funds of persons associated with the regime 
of Syria could lawfully restrict the guarantee of property, 
taking into account that persons whose ties to members 
of the Syrian regime were established may be regarded 
as supporting the regime or benefiting from it and, 
therefore, as being associated with it. If the restrictive 

measures were adopted only against the PEPs, the 
Council's objectives could be defeated since they could 

39 See Ezz v Council (T-256/11) Unreported February 27, 2014 at [67]. 
4° Criminal Codes may provide for the punishment of a wrong incrimination, e.g. art.164 of the German Criminal Code. 
41 See Ezz v Council (T-256/11) Unreported February 27, 2014 at [132] onwards. 
42 See Ezz v Council (T-256/11) Unreported February 27, 2014 at [151]. 
43 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [115]. 
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easily circumvent those measures through their relatives 

and other close collaborators. But whereas in the case of 

the Syrian civil war there was an overriding importance 

of the protection of civilian populations the derogations 

provided for by the contested legal instruments (periodic 

review of the decision by the Concil) were sufficient to 

assume that the restrictions were not disproportionate. 

This appears to be different in the case of Ukraine, where 

there is (yet) no civil war. Under such circumstances the 

EU Council should do its best to avoid an increase of the 

tensions, which could occur through an open support of 

the new government in Kiev, which could offend the 

Russian speaking population in east Ukraine. 

Possible violation of particular 
fundamental rights 

Right to property 

The right to property is guaranteed in art.17 of the EU 

Charter. It is also guaranteed byECHR Protocol 1. The 

concept of property is broadly defined, 44 it includes any 

valuable assets 45 and justified claims,46 and therefore also 

the freezing of funds is susceptible to affect the right to 

property. Concerning the issue that the measures affect 

also future transfers to the concerned persons' accounts 

it may be observed that the freedom of property in the 

sense ofart.17 of the EU Charter is not applicable in the 

case of the acquisition of property. 

The freezing of funds of persons blacklisted does not 

constitute an expropriation, but it regulates the right of 

use, which suffices according to EU Charter art.17 and 

ECHR art.1(2) 1st Protocol." EU Charter art.17 provides 

expressly: "The use of property may be regulated by law 

insofar as is necessary for the general interest". The legal 

explanations to EU Charter art.17 state that the meaning 

and scope of the right are the same as those of the right 

guaranteed by the ECHR and the limitations may not 

exceed those provided for there. 

In Ezz v Council, the General Court observed 48 that the 

EU Council Decision and Regulation froze: 

"during a definite period, the assets held, inter alia, 

by the applicants. Consequently, the Council must 

be regarded as having limited the exercise, by the 

applicants, of the right referred to in Article 17 (1) 

of the Charter of Fundamental Rights ... However, 

the right to property, as protected by that article, 

does not constitute an unfettered prerogative ... and 

may therefore be limited, under the conditions laid 

down in Article 52(1) of the Charter of Fundamental 

Rights." 

According to this article any limitation on the exercise 

of the rights and freedoms recognised by the Charter must 

be provided for by law and respect the essence of those 

rights and freedoms. With regard to the principle of 

proportionality, limitations may be made only if they are 

necessary and genuinely meet objectives of general 

interest recognised by the European Union or the need to 

protect the rights and freedoms of others. According to 

this jurisprudence a limitation on the exercise of the right 

to property must, in any event, satisfy three conditions 49
; 

"First, the limitation must be 'provided for by law' 

. . . In other words, the measure in question must 

have a legal basis. 
Secondly, the limitation must refer to an objective 

of general interest, recognised as such by the 

European Union. Those objectives include those 

pursued under the CFSP, and referred to in Article 

21(2)(b) and (d) TEU, namely supporting 

democracy, the rule oflaw and human rights as well 

as sustainable development of developing countries 

with the essential objective of eradicating poverty. 

Thirdly, the limitation may not be excessive: it 

must be necessary and proportional to the aim sought 

... and the 'essential content', that is, the substance, 

of the right or freedom at issue must not be impaired 

Measures provided for by law 

In the EU General Court's view the fact that the freezing 

of funds is based on EU Council Decisions and 

Regulations seems to satisfy the requirement as "provided 

for by law" in the sense of EU Charter art.52(1 ), if the 

criteria laid down in this subsection are complied with. 

General interest objectives 

Insofar as EU Council Decisions and Regulations with 

the Annexes thereto contribute to the attainment of the 

general interest objectives referred to in TEU art.21 (2 )(b )5° 
it appears that in the EU General Court's view also the 

second requirement is met. 

Do the measures serve the struggle against 
the misappropriation of Ukrainian state 
funds? 

Concerning Decision 2014/119 and Regulation 208/2014 

it is necessary to observe whether the measures assist 

effectively with establishing misappropriation of state 

funds to the detriment of the Ukrainian authorities and 

whether the measures make it easier for those authorities 

44 Handyside v United Kingdom (N24) (1979-80) 1 E.H.R.R. 737, Marcia v Belgium (A/31) (1979-80) 2 E.H.R.R. 330. 
45 Beate Rudolf, "Die Eigentumsgarantie nach der Europiiischen Menschenrechtskonvention und ihre verfahrensrechtliche Dimension" [ 1996] Europiiische 

Grundrechts-Zeitschrift 573 onwards, 574. 
46 Henning Schwier, Der Schutz der "unternehmerischen Freiheit" nach Art. 16 der Charla der Grundrechte der Europiiischen Union (Frankfurt: Peter Lang, 2008), p.148. 

47 Jmmobiliare Saffi v Italy (22774/93)(2000) 30 E.H.R.R. 756. 
48 Ezz v Council (T-256/11) Unreported February 27, 2014 at [195] onwards. 
49 See Ezz v Council (T-256/11) Unreported February 27, 2014 at [197] onwards. 
50 TEU art.21(2)(b) states in a concise version: "The Union shall define and pursue common policies and actions and shall work for a high degree of cooperation in all fields 

of international relations in order to consolidate and support democracy, the rule of law, human rights and the principles of international law." 
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to obtain the restitution of the proceeds of such 
misappropriation. It must also be taken into account 
whether the persons concerned were in fact prosecuted 

by Ukrainian authorities for the misappropriation of state 
funds. It is up to the persons concerned to prove that the 
Council could envisage adopting measures that are less 
onerous than but equally appropriate as those provided 
for in Decision 2014/119 and Regulation 208/2014. 51 

Additionally, the necessity to provide judicial assistance 
to Ukrainian authorities may serve to argue that the 
measures are based on sound legal grounds if such a 

request was made. 

Do the measures serve the support of 
Ukrainian's sovereignty, territorial integrity 
and independence? 

It appears difficult to conceive that the measures could 
have the consequence that Russian PEPs addressed in the 
blacklists of Decision 2014/145 and Regulation 269/2014 

would shy away from challenging Ukrainian sovereignty, 
territorial integrity and independence. In its judgment in 
the case Bouchra Al Assad v Council, the General Court 52 

recognised that the restrictive measures restricted Ms 
al-Assad's right to property, since she did not have free 
enjoyment of her possessions. However, given the 
overriding importance of the protection of civilian 
populations in Syria and the derogations provided for by 
the contested decisions (periodic review of the decision 
by the Concil) the General Court held that the restrictions 

would support the aims to be attained. In the case of the 
Crimea, the vast majority of the Republic's population 
was of Russian descent, Russian speaking and had voted 
for independance with a view to join the Russian 
Federation. With this regard it may be doubtful to assume 
whether the measure was necessary, justified and 
appropriate to achieve the aim. Different from the dispute 

relating to Syria it appears that the situation, which relates 
to tensions in Ukraine and also in Crimea, did not (yet) 
escalate to a civil war. 

Many Russian speaking people live in the eastern parts 
of Ukraine and that they are afraid about the future of 
their country, looking for help from the Russian 
Federation. Additionally, it may be assumed that the 

blacklisted persons do have an income, which makes them 
independent from those funds, which were frozen by 
reason of the measures. The effect of these measures is 
therefore very likely not that the persons concerned will 
change their policies, but that Ukrainian extremists may 
be misled to think that EU authorities will support them 
in fighting against the Russian Federation or Russian 
speaking Ukrainians. For this reason the measures could 
be contra-productive. By contributing to an increase of 
tensions between different political groups in Ukraine, 

51 See Ezz v Council (T-256/1 I) Unreported February 27, 2014 at [207]. 
52 Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014. 
53 See Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [208]. 
54 See Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [205]. 

they could achieve the opposite result-a split of the 
nation-than the strengthening of the sovereignty, 
territorial integrity and independence aimed at by the EU 
Council. 

With regard to the potential argument that the funds 
originate also from other sources than that of the potential 
misappropriation of Ukrainian state funds or that 
Ukrainian authorities seized already the assets of the 
persons concerned in Ukraine which would cover the 
sum, which might have to be restituted, the court is likely 
to observe that under such circumstances the Council will 
not be able to assume that the seizure by Ukrainian 
authorities will be sufficient to cover any future 
conviction. 53 

Proportionality of the measures 

The third requirement, that is to say that the restrictions 
of the exercise of the right to property must not be 
disproportionate, means: 

"that measures adopted by the EU institutions must 
not exceed the limits of what is appropriate and 
necessary in order to attain the objectives pursued 
by the legislation in question. Consequently, when 
there is a choice between several appropriate 
measures, recourse must be had to the least onerous, 
and the disadvantages caused must not be 
disproportionate to the aims pursued ... "54 

The proportionality of the measures with regard to the 
objectives pursued may, first, derive from the fact that 
the freezing of assets is by nature temporary and 
reversible so that the measures do not therefore infringe 
the "essential content" of the right to property. Secondly, 
the proportionality could follow from the fact that, in 
accordance with arts 2 of Decision 2014/119 and Decision 
2014/145 and also arts 4 of Regulation 208/2014 and 

Regulation 269/2014 there are derogations in order to 
cover "basic needs", legal costs or even the "extraordinary 
expenses" of the persons concerned. However, in the case 
of the protection of Ukrainian sovereignty, territorial 
integrity and independence it appears questionable, that 
the freezing of funds of individual PEPs should be 
appropriate to achieve those aims. 

Freedom to conduct a business 

In Ezz v Council, the EU General Court was concerned 
with the question whether the freezing of funds 
constituted a limitation of the freedom to conduct a 
business in the sense of EU Charter art.16.55 In the court's 
view it would be necessary for the persons concerned to 
show that they would be authorised to conduct a business 
in the territory of a Member State as third country 
nationals before Decision 2014/119 and Regulation 

55 See Bouchra Al Assad v Council (T-202/12) Unreported March 12, 2014 at [218] onwards. 
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208/2014, respectively Decision 2014/145 and Regulation 
269/2014, would have entered into effect. As in the case 
of the limitation of the freedom of property the court 
analyses whether the measures are provided for by law, 
whether the restrictions respond to the same general 
interest objective as that pursued by the freezing of the 
applicants pre-existing assets and whether the restriction 
is not disproportionate. Accordingly, a reference to the 
explanations made above with regard to the possible 
violation of the fundamental right to property may suffice. 

Violation of a person's honour and private 
life 

The blacklisting of persons may constitute an 
infringement of a person's honour and private life, EU 
Charter arts I and 7 and ECHR arts 6 and 8. In particular, 
the blacklisting with the accessibility of the names with 
personal data and charges on the Internet is susceptible 
to create considerable impediments for the honour and 
personal development of blacklisted persons. Similar as 
in the case of the violation of the right to property a 
limitation of these fundamental rights must be provided 
for by a law, it must be purposeful and proportionate. 

Freedom of expression 

EU Charter art. I 1, which correponds with ECHR art. I 0, 
provides for the freedom of expression and information. 
According to ECHR art. I 0(2), the exercise of this freedom 
may by restricted by law insofar as necessary, inter alia, 
in a democratic society, in the interests of national 
security, territorial integrity or public safety, for the 
prevention of disorder or crime. It appears that particularly 
in the political field the European Union's competence 
to limit this freedom by blacklisting Russian and 
Ukrainian politicians is not obvious. Insofar as those 
politicians are of the opinion that the Autonomous 
Republic of Crimea should have declared its independence 
from Ukraine it appears that the use of corresponding 
political statements are covered by the freedom of 
expression, since " ... there is little scope under Article 
10 § 2 of the Convention for restrictions on political 
speech or on debate on questions of public interest".56 In 
the case of politicians limits of acceptable criticism are 
wider than in the case of ordinary citizens, since 
politicians accept a close scrutiny of their words and deeds 
by journalists and the public at large, and they display a 
greater degree oftolerance. 57 

In a general manner, the ECtHR requires that laws, 
which limit the freedom of expression should be general 
and based on democratic procedures: the rule in question 
must be clear and precise enough to enable a citizen to 
regulate his conduct accordingly. 58 Whether the measures 

56 See Siirek v Turkey (26682/95) 7 B.H.R.C. 339 at 61. 

taken by the Council meet this requirement appears 
doubtful, because the EU Council developed the measures 
more like an administrative policy than within a 
legislative procedure. Doubtful appears also whether the 
pursuit of alleged Ukrainian interests is a legitimate aim, 
which the measures may pursue. It may also be doubted 
that there is a pressing social need for the measures. 59 

Accordingly, it may well be that EU jurisprudence would 
consider that the EU Council measures of March 17, 2014 
violate at least in part the freedom of expression of 
blacklisted PEPs and associated persons. 

Non-discrimination 

The measures, which are taken by EU Council, relate to 
individual persons only. The "laws" drafted and adopted 
by the Council do not have the purpose to provide a 
general rule of law, but they constitute measures, which 
pick out individual persons who are blacklisted. 
Accordingly, these measures may violate the human rights 
of the persons concerned insofar as they would 
discriminate against them. 

The principle of non-discrimination is enshrined in 
ECHR art.14 and EU Charter art.21. Where the EU 
Charter is applicable the prohibition of discrimination 
does not require a reference to another fundamental right. 

There may be a violation of the principle of 
non-discrimination established in ECHR art.14 in 
conjunction with ECHR arts 6(2) and 8. An objective test 
for the verification of a discrimination asks for the 
reasons, which are used to justify the measure. If they are 
not susceptible to achieve their aim the measure is likely 
to discriminate. For the purposes of ECHR art.14 a 
difference in treatment between persons in analogous or 
relevantly similar positions is discriminatory if it has no 
objective and reasonable justification, that is if it does 
not pursue a legitimate aim or if there is not a reasonable 
relationship of proportionality between the means 
employed and the aim sought to be realised.6° More 
generally, the EU Charter prohibits the legislator to pick 
out an individual case from a multitude of similar cases 
with identical facts and to regulate this individual case in 
a special manner. Differently, there would not be a 
discrimination if the circumstances of the case are such 
that there is only one case of a kind and if the regulation 
of this case is based on objective reasons." 

It appears as obvious that the relation between the 
legislator's focusing on the misappropriation ofUkrainian 
state funds and the threat to Ukraine's sovereignty, 
territorial integrity and independence and the "picking" 
of some PEPs and persons associated with them invites 
the persons concerned to argue that the Council violates 
the principle of non-discrimination since it may not have 

57 See lingens v Austria (A/103) (1986) 8 E.H.R.R. 407 at 26, § 42; Inca/ v Turkey (2000) 29 E.H.R.R. 449 at 1567, § 54; Scharsach and News Ver/agsgesellschafi v Austria 
P9394/98) (2005) 40 E.H.R.R. 22 at § 30. 

8 Gaweda v Poland (26229/95)[2002) E.T.M.R. 63; (2004) 39 E.H.R.R. 4. 
59 See Bergens Tidende v Norway (26132/95) (2001) 31 E.H.R.R. 16. 
60 See, e.g. Pretty v United Kingdom (2346/02) [2002) 2 F.L.R. 45; [2002) 2 F.C.R. 97; (2002) 35 E.H.R.R. I at [88). 
61 See e.g. /ex Rheinstahl German Constitutional Court, May 7, 1969-2 BvL 15/6 7. 
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blacklisted all relevant persons. However, whereas 
Decision 2014/119 and Regulation 208/2014 can possibly 
be based on a request for judicial assistance by Ukrainian 
authorities and therefore not be considered as 
discriminating, the issue is different in the case of persons 
addressed by Decision 2014/145 and Regulation 269/2014 
who allegedly are responsible for actions, which 
undermine or threaten the territorial integrity, sovereignty 
and independence of Ukraine including actions on the 
future status of any part of the territory which are contrary 
to the Ukrainian Constitution. 

It might well be argued that the Council should have 
blacklisted the President of the Russian Federation, who 
very likely will have signed the legal instrument by means 
of which the Crimea was integrated into the Russian 
Federation, and that the "picking" of only some persons 
and blacklisting them would be discriminatory. With 
regard to these political issues, which are the 
subject-matter of Decision 2014/145 and Regulation 
269/2014, it should also be taken into consideration that 
the Council would not even be obliged to act on a request 
for judicial assistance by Ukrainian authorities on the 
basis of the European Convention on Mutual Assistance 
on Criminal Matters, 1959. This Convention is not 
applicable, because the European Union is not a party to 
it. Even if it were a party it could refuse judicial assistance 
according to art.2 of the Convention if it considered the 
matter as a political offence or if it considered that the 
request might prejudice the security or other essential 
interests. In any case the Convention would not be 
applicable if the offence constituted an offence under 
military law according to art.1(2). The fact that the 
Convention provides in art.2 for the possibilities to refuse 
judicial assistance shows that the drafters of the 
Convention did not want to get parties involved in 
political disputes and in situations affecting their security 
and essential national interests. It may be inferred that in 
the absence of such obligations arising from the 
Convention the European Union has no reason to indulge 
without good reasons into the risks involved. Since 
Ukraine is not a party of the NATO, but a Member State 
of the CIS, it appears that the European Union and its 
Member States are under no legal obligation to act and 
to legislate these measures. Therefore, it may be doubted 
whether Decision 2014/145 and Regulation Regulation 

269/2014 are appropriate legal tools to regulate the matter 
in a non-discriminatory manner,62 when the EU Council 
refrains from the general sanctioning of all those persons 
who could be held responsible for such offences. 

National Jaw and fundamental rights 

According to the ECJ national authorities when applying 
EU sanctions, must exercise their powers compatibly with 
the EU Charter of Fundamental Rights.6' 

Conclusions 

The Decision 2014/119 and Regulation 208/2014 and 
Decision 2014/145 and Regulation 269/2014 appear 
lawful, purposeful and appropriate insofar as they can be 
based on a request for judicial assistance from Ukrainian 
authorities. Such a request could possibly be made 
according to the UNCAC of which the European Union 
is a party. The limitations of fundamental rights could be 
justified by reason of the need to respect the obligations, 
which the European Union has accepted with the 
accession to the UNCAC or other international legal 
instruments imposing a duty to provide judicial assistance. 
If the measures cannot be based on a request for judicial 
assistance in correspondence with international 
obligations it is doubtful whether the measures may be 
considered as based on the law, covered by general 
interest objectives and appropriate. 

With regard to procedural aspects, in particular the 
observance of the rights to a fair trial or the right to good 
administration and the duty not to discriminate it would 
be necessary to analyse the particular facts and 
circumstances of each individual case. However, an 
attempt was made to present tendencies of recent 
jurisprudence. 

Europe is proud of achievements related to the defence 
of human rights, in particular the freedom of expression 
including the freedom of the press and media. Also 
Ukraine and Russia are parties to the European 
Convention for the Protection of Human Rights and 
Fundamental Freedoms. But recent sanctions against 
Ukrainian and Russian PEPs rose concern that this 
freedom could be limited for reasons, which may not 
always justify such measures. 

62 See Hans Schneider, Gesetzgebung: ein Lehr-und Handbuch, 3rd edn (Heidelberg: CF Miiller, 2002), pp.143 onwards who demands that legal acts, which do not provide 

a general rule but a particular measure, must show an obvious relation between the purpose and the measure and that therr appropnateness and proport1onahty should be 

particularly examined. . . . . 

°' Uisienio reikalu ministerija, Finansiniu nusikaltimu tyrimo tarnyba v Vladimir Peftiev (C-314/13) Unreported June 12, 2014 . Accordmg to the ECJ natwnal authontles 

do not have unlimited discretion when they are deciding whether to release frozen funds for legal expenses. They must exercise their powers compatibly with the EU Charter 

of Fundamental Rights. 
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