
Against this background, the key to arranging 
successful insurance protection for projects in CIS 
countries is formal risk assessment. Two types of risk 
assessment report are appropriate: 

(1) a project-phase risk assessment report; 
(2) a risk assessment report on the existing 
operating facilities in CIS countries. 

These reports will provide insurers with the pers
pective they need on the risks involved. When prepared 
correctly, they portray the risk accurately and set it 
against world standards, giving underwriters a 
benchmark to use in rating and coverage issues. 

Addressing the issue of CIS knowledge and risk 
management awareness will take much time and effort. 
However, the current CIS business environment 
demonstrates that capitalist skills were not destroyed 
in the old Soviet Union, but merely driven under
ground. As these skills redevelop, so will the practice 
of risk management. 

PAUL NICHOLSON 
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Sedgwick Energy 
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Arnold Vahrenwald 

Refusal to Transmit Gas 
through Fixed Mains 
Order of the Court of Appeals of 
Berlin 9 June 1993 1 

The order of the Court of Appeals of Berlin of 
9 June 1993 concerns the first ca_se relating to the 
refusal to conclude contract on the transmission of 
gas by a public utility since the legislator modified 
the German Act Against Restraints on Competition. 
The Court repealed the Federal Cartel Authority's 
order of 29 June 1992, according to which the public 
utility's refusal to transmit a competitor's gas was 
held to be unfair. The author analyses the relevant 
provisions of German law on the supervision of 
abusers' behaviour of public utilities engaged in 
the supply of gas. 

This is the first case dealing with the refusal of the 
conclusion of an agreement on the transmission of gas 
by a public utility after the German legislator modified 
section 103 of the German Act Against Restraints of 
Competition in 1989. The Act subjects the unfair refusal 
of a transmission by a territorially market-dominating 
or monopoly public utility to supervision by the cartel 
authority. The modification of the Act repealed the 
provision according to which the refusal by the public 
utility was, generally, not unfair if the transmission 
would lead to a supply of a third enterprise within the 
public utility's territory. In the reasons for the draft 
Bill, the Government stated that it depends on the 
circumstances of each particular case, using the general 
standard of fairness and the particular aspects of the 
energy economy mentioned in the Act, whether a 
refusal of a transmission would be abusive. The 
Government also stated that the amendment corres
ponded with the aim to improve competition in the 
economy of the public utilities for the supply of gas.2 

The Act thus required the Court of Appeals of Berlin 
to take into consideration different interests, that is to 
say, not only the interests of the enterprises involved 
but also public interests relating to the energy economy 
and competition policy. 

Statutory Provisions 
The German Act Against Restraints of Competition 
states in section 22, Market-Dominating Enterprises; 
Power of the Cartel Authority: 

(1) An enterprise is market-dominating within the 
meaning of this Act insofar as, in its capacity as a 
supplier or buyer of a certain type of goods or 
commercial services, 

1 The case, Reference: Kart. 19/92, is reported in WuW 1993 
at 1037. 
2 Reasons for the Draft Bill on the Fifth Amendment of the 
German Act Against Restraints of Competition of 1989, WuW 
1990 at 332,335. 
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1. ... 
2. it has a paramount market position in 
relation to its competitors; for this purpose in 
addition to its share of the market its financial 
strength, its access to the supply or sales 
markets for goods and services, its links with 
other enterprises and the legal or actual barriers 
to the market entry of other enterprises shall 
in particular be taken into account... 

(4) In regard to market-dominating enterprises, the 
cartel authority shall have the powers set out in 
subsection (5), insofar as these enterprises abuse 
their dominating position in the market for these 
or any other goods or commercial services. An 
abuse within the meaning of sentence 1 is present, 
in particular, if a market-dominating enterprise as 
a supplier or buyer of a certain type of goods or 
commercial services 

1. impairs the competitive possibilities of 
other enterprises in a manner relevant to 
competition on the market in the absence of 
facts justifying such behaviour; 
2. demands considerations or other business 
terms which deviate from those which would 
result in all probability if effective competition 
existed; in this context in particular the 
practices of enterprises on comparable markets 
characterised by effective competition have to 
be taken into account; ... 

(5) If the conditions laid down in subsection (4) 
are satisfied the cartel authority may prohibit 
abusive practices by market-dominating enter
prises ... 

Section 26, Refusal to Deal; Discrimination, states: 

(1) Enterprises or associations of enterprises shall 
not incite another enterprise or association of 
enterprises to refuse to sell or purchase with intent 
unfairly to harm certain enterprises. 
(2) Market-dominating enterprises, ... and enter
prises fixing prices under ... S 103(1) clause 3, shall 
not unfairly hinder, directly or indirectly, another 
enterprise in business activities which are usually 
open to similar enterprises, nor in the absence of 
facts justifying such differentiation treat such 
enterprise directly or indirectly in a manner 
different from the treatment accorded to similar 
enterprises. Sentence 1 shall also apply to 
enterprises and associations of enterprises, insofar 
as suppliers or purchasers of a certain type of goods 
or commercial services depend on them to such an 
extent that sufficient and reasonable possibilities 
of dealing with other enterprises do not exist. For 
the prohibition procedure pursuant to S 37a(2) a 
supplier of a certain type of goods or commercial 
services shall be presumed to depend on a 
purchaser within the meaning of sentence 2, if, in 
addition to the price reductions or other con
siderations customary in the trade, that purchaser 
regularly obtains special benefits not granted to 
similar purchasers. 

Section 37a, Prohibition of the Implementation of a 
Cartel Agreement, states: 

(2) The cartel authority may prohibit enterprises 
and associations of enterprises from acting in a 
manner contrary to SS 25, 26 and 38(1), clauses 11 
or 12. 

Section 103, Public Utilities, states: 

(5) In the cases defined in subsection (1) the cartel 
authority may take the measures described in 
subsection (6), having regard to the purpose and 
meaning of the exemption, in particular the 
objective of the achievement of a supply as safe and 
cheap as possible ... An abuse within the meaning 
of sentence 1 clause 1 shall be present in particular, 
where ... 

4. a public utility unfairly hinders another 
public utility or another enterprise in the sale 
or purchase of electricity or gas (energy) by 
refusing to conclude with such enterprises 
agreements on the feeding of energy into, and 
the connected drawing of energy from its 
supply network (transmission) under reason
able conditions. In assessing whether the 
refusal is unfair, the effects of such transmission 
on market conditions, in particular on the 
supply conditions for the customers of the 
public utility obliged to transmit the energy, 
shall be taken into account. 

The EU Council Directive of May 31, 1991 on the Transit 
of Natural Gas through Grids 3 states in Article 3: 

(1) Contracts involving transit of natural gas 
between grids shall be negotiated between the 
entities responsible for those grids and for the 
quality of service provided and, where appropriate, 
with the entities responsible in the Member States 
for importing and exporting natural gas. 
(2) The conditions of transit shall, pursuant to the 
rules of the Treaty, be non-discriminatory and fair 
for all parties concerned, shall not include unfair 
clauses or unjustified restrictions and not endanger 
security of supply nor quality of service in 
particular taking full account of the utilisation of 
reserve production and storage capacity and the 
most efficient operation of existing systems. 

Facts 
The appellant, VNG, (a successor-organisation to VEB 
V. Gas, which performed the supra-regional supply of 
gas in the former German Democratic Republic and in 
which British Gas holds a share of 5 per cent) uses the 

3 OJ 1991 L147 /37. 



only supra-regional network for the supply of gas to 
regional or local public utilities concerned with the 
distribution of gas in the new German provinces 
(Lander). VNG expected to sell 5 to 6 milliard m3 of 
natural gas in 1992. Most natural gas is supplied from 
Russia. WIEH is a joint enterprise of the Wintershall 
Erdgas GmbH and the Russian company Gasexport (a 
subsidiary of the Russian gas monopolist Gasprom) 
which is concerned with the import of gas to central 
Europe. Germany receives 30 milliard m3 gas per year. 

On 26 July 1991 WIEH concluded an agreement 
with PW of the new German province of Saxe for the 
supply of 200 million kilowatt hours per year. Up to 
that time PW was supplied by ESG, which, in turn, 
received its gas from VNG. WIEH asked VNG in a letter 
of 7 August 1991 for the transmission of natural gas 
through VNG's fixed mains in order to supply PW. 
The demand was repeated in a letter of 31 January 1992. 
A similar request was directed to ESG. VNG rejected 
the demand in a letter of 28 February 1992, asserting 
that the transmission would constitute competition, so 
that the refusal of the transmission could not violate 
anti-trust law. ESG also refused the transmission in a 
letter of 9 March 1993. 

However, VNG had indicated to WIEH that it was 
prepared to supply ESG with gas for further 
distribution to PW under reasonable conditions. On 
28 February 1992 ESG offered to supply PW with gas 
under conditions which were more or less identical to 
those contained in the contract for supply concluded 
between WIEH and PW. 

WIEH instituted legal proceedings in order to force 
VNG to conclude an agreement on the transmission of 
gas. The Federal Cartel Authority prohibited VNG in 
an order of 29 June 1992: 

(l) from refusing to enter into contractual 
negotiations with other public utilities concerned 
with the supply of natural gas on the transmission 
of gas and from indicating the conditions for the 
supply or alternatively a lacking capacity for the 
supply; 
(2) from refusing to conclude with WIEH a contract 
for the transmission of gas for the supply of PW at 
the feed points concerned, insofar as WIEH is 
prepared to remunerate the transmission at a price 
to be agreed on and to be charged by VNG for the 
supply to ESG for the subsequent distribution to 
PW in relation to the offer of 28 February 1992 (the 
price for the transmission should be established by 
reference to the difference between the purchase 
and sale price for the supply in the offer of 28 
February 1992). 

VNG appealed against the order and argued, among 
other things, that the presuppositions for a market
dominating position of an enterprise unfairly hindering 
another enterprise in business activities which are 
usually open to similar enterprises according to section 
26(2) of the German Act Against Restraints of 
Competition did not exist, because there would be no 
general trading in transmissions of gas open to other 
enterprises in the sense of section 26(2) of the Act within 
the territory where VNG supplied the gas: the market
dominating position concerning the supply of gas 
would not be indicative of the position in the market 
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for the transmission of gas. Since there were no offers 
for the transmission of gas, there would be no 
competitive market in this respect. The refusal of the 
transmission would thus not relate to the market for 
the supply of gas. In short, VNG pleaded that the 
conclusion of a contract on the transmission would be 
unacceptable, because WIEH would struggle for VNG's 
destruction. 

The Federal Cartel Authority asked for a dismissal 
of the appeal. The Authority pointed out that VNG 
would be market-dominating with regard to the market 
for transmissions concerned and for that reason 
sections 22 and 26(2) of the Act would apply to VNG. 

It asserted, among other things, that for the purpose 
of the application of section 26 of the Act, just as in the 
case of the determination of the market dominance, it 
should not be relevant whether the business activity 
has been opened by the market-dominant enterprise 
in which the enterprise is discriminated - section 103 
(5) sentence 2 clause 4 would envisage that the 
commercial trade concerned is open for a transmission 
which other enterprises need and request. The refusal 
of the transmission constituted a restriction of WIEH 
in the sense of section 22(4) sentence 2 clause 1 of the 
Act and a restraint in the sense of section 26(2) in its 
activity of the supply of gas. The vertical refusal of the 
transmission would engender a considerable restraint 
of the potential competition of other public utilities in 
the sense of section 22(4) sentence 2 clause 1 of the Act. 
The Federal Cartel Authority asserted that the factual 
presuppositions of section 103(5) sentence 2 clause 4 
of the Act would support the order on the entering into 
negotiations of a contract on the transmission. 

The Federal Cartel Authority claimed that trans
missions of gas which establish competition would 
constitute neither generally nor in the particular case 
an unacceptable advancing of competitors at VNG's 
expense. The legal situation would not be different in 
the law of the European Union. The Federal Cartel 
Authority held: 

Also Article 86 of the Treaty of Rome obliges 
territorial monopolists to perform a transmission, 
if the refusal would be abusive. The fact that a 
particular regulation of the transmission of gas 
within the EU would not have been agreed upon 
(see the draft proposal for a regulation of the 
Commission of 24.02.1992) would not be opposed 
to the application of S 103 of the German Act 
Against Restraints of Competition ... 

The possibility that PW could be supplied via 
a fixed main connection from WIEH would justify 
the refusal of a transmission only if the construction 
of the fixed main connection by WIEH would be 
technically and legally realisable, and, beyond, only 
if such a con-struction would correspond with the 
purpose of S 103(5) sentence 2 clause 4 of the 
German Act Against Restraints of Competition, so 
that it would have to be the most rational solution 
from the point of view of the energy economy. The 
purpose of the regulation of transmissions of gas 
in the Act would lie in the avoidance of the 
expensive double construction of mains as long as 
existing mains avail of free capacities. 
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WIEH joined the appellee, the Federal Cartel 
Authority. It asserted among other things that VNG 
had free capacity, so that it could transmit WIEH's gas 
without disadvantage to its own supply. WIEH 
observed that the consumer would profit from the 
transmission, because the construction of new fixed 
mains would not be amortisable. WIEH repeated its 
preparedness to pay a fair price for the transmission. 

Held 
The Court of Appeals of Berlin held in its order of 9 
June 1993 on appeal against the order of the Federal 
Cartel Authority of 29 June 1992 which it repealed: 

(1) The power of the cartel authority is limited to the 
prohibition of an abusive or prohibited competitive 
conduct of enterprises. The cartel authority may not 
enforce a conduct of the appellant henceforward which 
would be in conformity with the principles of fair 
competition but which would go beyond the remedying 
of the restraint of competition, without that future 
refusals would be concrete and imminent. 

(2) ... 

(3) Sections 22(4) and 26(2) of the German Act Against 
Restraints of Competition require in the case of a 
restraint of competition in the sense of section 103(5) 
sentence 2 clause 4 of the Act the remedying of the 
hindering which, however, must not ensue without the 
balancing of the contra-dieting interests. If the action of 
the affiliate of an importer of gas makes perceivable its 
interest in the improvement of the own position in com
petition through the influencing of the supplied public 
utility in its decision on the manner of its economic 
activity insofar as considered necessary, and through the 
attempt to induce it to an activity different from the 
distribution of energy supplied, the interests of the 
affiliate will exceed those interests which have to be 
taken into consideration for the decision whether the 
refusal of the conclusion of an agreement on the 
transmission of gas by another public utility constitutes 
an abusive behaviour. 

(4) In order to protect the freedom of competition the 
liberty of action of enterprises has to be preserved. If an 
enterprise is permitted to make lawful use of a dominant 
position, the competitive disadvantage accruing to 
competitors cannot be eliminated in application of the 
Act Against Restraints of Competition. According to the 
aim pursued by the Act, enterprises are asked to catch 
up with a competitive disadvantage by means of 
competition insofar as this is legally and factually 
possible. 

(5) ... 

Reasons for the order 

In the reasons for the order the Court stated that the 
first part of the order of the Federal Cartel Authority, 
according to which VNG was required to conclude a 
contract with WIEH on the transmission of gas, was 

void of legal basis. The second part of the order, 
according to which the transmission had to be 
transformed, was repealed on the reasoning that the 
refusal of the transmission constituted neither an 
abusive exploitation of a market-dominant position nor 
an unfair restraint of another undertaking. 

The power of the Cartel Authority to 
supervise abusive behaviour 

Sections 22, 26(2) and 37a(2) of the German Act Against 
Restraints of Competition permit the competent cartel 
authority to order the remedying of a behaviour 
disapproved of. The Court stated: 

Accordingly, the legally defined restraint of an enterprise 
through refusal of the transmission of gas (S 103(5) 
sentence 2 clause 4 of the Act) may be prohibited but 
the law does not authorise the enforcement of a certain 
behaviour which would correspond to a lawful 
behaviour that is to say to perform the transmission of 
gas as envisaged by the Act ... The general avoidance of 
future refusals of transmission cannot be achieved by 
reference to SS 22(4) sentence 2 clause 1, 26(2), 103(5) 
sentence 2 clause 4, (7) of the German Act Against 
Restraints of Competition: the right to prohibit a certain 
behaviour which is based on these provisions relates to 
future refusals only in the case where they are 
sufficiently substantiated and imminent ... 

The Court indicated that a refusal of a transmission 
is not necessarily unlawful. The refusal, in order to be 
reprehensible, presupposes the existence of abusive 
behaviour and of unfair hindering as statutory 
elements which focus on the individual case. Also the 
refusal will be unlawful only if the parties cannot agree 
on reasonable terms of the contract to be concluded 
for the transmission. 

The relation between sections 22, 26 and 
103 of the Act Against Restraints of 
Competition 

The Court of Appeals of Berlin attempted to clarify the 
relation between sections 22(2)(5), 103(5) sentence 2 
clause 4 and (7) of the German Act Against Restraints 
of Competition. The Court held: 

The provision of S 103(5) of the German Act Against 
Restraints of Competition which relates to contracts 
concluded by public utilities is, according to S 103(7) of 
the Act, also applicable to the supervision of an abusive 
behaviour against public utilities according to S 22(5) 
of the Act, that is to say as well to public utilities which 
are according to S 103(1) of the Act exempted from the 
application of SS 1, 15 and 18 of the Act and also to public 
utilities which do not have a legal but a factual territorial 
monopoly. 

The Court explained that both provisions, sections 
103(5) and 22 of the Act, presuppose a dominant 
position of an undertaking, so that the legally relevant 
market may be defined by the monopolistic position 



of a public utility which is the only supplier of gas 
through fixed mains within a certain territory. 

In the case where the owner of fixed mains is dominant 
in the market for transmissions of gas, the question 
whether there is a general trading in the transmission 
of gas open to other enterprises is rendered unnecessary. 
The statutory element of the unfair hindering which is 
contained in S 26(2) of the Act and sustained in S 103(5) 
sentence 2 clause 4 of the Act as the special case of the 
refusal of a transmission of gas does not presuppose that 
the applicant did directly participate in this trade; in 
the case of a market-dominating enterprise the free 
determination of its business activities is limited and a 
behaviour is prohibited if it restrains competition by the 
refusal of the conclusion of a contract on the trans
mission of gas. 

The standard for the applicable provisions of SS 22( 4) 
and 26(2) of the Act is S 103(5) sentence 2 clause 4, (7) of 
the Act. Accordingly, the utilisation of a dominant 
position of a public utility will be abusive in the sense 
of S 22(4) of the Act, if the public utility unfairly restrains 
another public utility in the sale or purchase of gas by 
the refusal to conclude agreements with another 
enterprise for the feeding in of gas in its fixed mains 
and a corresponding drawing of gas from the fixed 
mains at reasonable conditions. The term of the unfair 
hindering used in S 103(5) sentence 2 clause 4 of the Act 
corresponds with the provision of S 26(2) of the Act 
which prohibits such a behaviour in the case of market
domina ting enterprises. As follows from S 103(5) 
sentence 2 clause 4 2nd sentence of the Act, the 
unfairness of the hindering is not a consequence of the 
refusal of the conclusion of a contract on the trans
mission of gas but it has to follow from a balancing of 
the interests concerned, taking into account the effects 
of the transmission on the market conditions ... 

The balancing of the interests of the parties 
concerned 
The Court held that when considering the interests 
involved, as a matter of principle, neither the interests 
of the public utility in the maintenance of its dominant 
position nor the interests of the public utility which 
requests the transmission prevail. 

The decision has to be made after a balancing of the 
different interests involved in competition with regard 
to the purpose of the Act Against Restraints of 
Competition. Thus since the balancing of the interests 
according to S 103(5) sentence 2 clause 4 of the Act has 
to be made with regard to the competitive situation 
taking into account the circumstances of each individual 
case, the reference contained in S 103(7) of the Act does 
not lead to a different interpretation of SS 22(4) and 26(2) 
of the Act Against Restraints of Competition concerning 
the statutory elements of the abuse and the unfair 
hindering ... By means of the statutory definition of the 
abusive behaviour in S 103(5) sentence 2 clause 4, (7) of 
the Act, the abuse may consist in the refusal of the 
conclusion of a contract for the transmission of gas. The 
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examination of the unfairness may, accordingly, only 
relate to the reciprocal interests which either call for the 
conclusion of a specific contract for the transmission or 
prevent it ... 

The decisive criterion for the fairness of the refusal 
to conclude an agreement with a competing enterprise 
on the transmission of gas is, whether the refusal can be 
based upon the principle of effective competition, that 
is to say that it is oriented towards effectiveness, or 
whether it is not. In the case where the pursuit of the 
interests of the owner of the fixed mains abolishes the 
effective competition and leads to an unreasonable 
restraint of the freedom of activity of the restrained 
undertaking, it may not be considered as justified upon 
reasonable grounds ... 

WIEH's interests 

The Court stated: 

The interest of WIEH in a transmission is based upon 
the long term contract for the supply of gas for the 
execution of which it needs the some 25-km-long main 
owned by VNG between ... Whether WIEH is able to 
construct its own main may limit its claim for a 
transmission in time but it does not exclude the claim 
necessarily. Concerning the enforceability of this claim 
it is irrelevant at what time the contract concluded with 
PW entered into force, because the obligation for the 
transmission does not presuppose the subsistence of 
such a contract. 

The Court observed that it did not matter whether the 
intended transmission of gas through VNG's fixed 
mains to PW depended on the fact that ESG, which 
owns some 5-km-long interconnecting fixed mains, was 
obliged further to transmit the gas to PW. 

An unjustified refusal of a transmission constituting a 
restraint of competition demands the elimination 
through the conclusion of a contract for the transmission. 
Whether the transmission cannot be executed for factual 
reasons is relevant insofar as the reasonableness of an 
order for the transmission is concerned, but it does not 
cause the order to be ill-founded and it is without 
influence on the evaluation of equitableness. The 
opposite view would already be in contrast with the fact 
that the refusal of the transmission by ESG is not final 
as long as the claim in civil law for a transmission by 
WIEH is not rejected with legal force. 

The Court indicated that the interests of WIEH could 
only be protected if it agreed upon reasonable 
conditions: 

Since an obligation for the transmission exists only if 
the contract can be concluded at reasonable conditions, 
the interests of WIEH are protected under the condition 
that it is prepared to agree upon reasonable contractual 
terms. 
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The Court identified the economic interest in the 
request for the transmission: 

The reason behind WIEH's request for a transmission is 
not that it would be objectively impossible to supply its 
natural gas, but that the transmission is, in comparison, 
economically more favourable than the for some time 
considered possible construction of new mains. 

VNG's interests 

The Court stated that the property in the fixed mains 
was not relevant: 

The property right in the fixed mains which represent 
for VNG an advantage in competition and economic 
resources does not establish a reason for the refusal of a 
transmission of gas ... Also the right of market
dominating enterprises to deliberately decide upon their 
sales and products and their services in a manner which 
they consider justified and reasonable for economic 
reasons ... will generally not be relevant in the case of S 
103(5) sentence 2 clause 4, (7) of the Act because this 
provision defines the performance to be executed as a 
transmission which has to be performed with regard to 
competitors. 

The Court conceded that dominant enterprises in the 
sense of sections 22(4) and 26(2) of the Act are obliged, 
in the application of these provisions, to supply goods 
and to perform services; however, the particularity of 
the case concerned consisted in the fact that the 
hindering could not be remedied through the supply 
of a commodity but through the operation of fixed 
mains which VNG needed for its own gas. The Court 
observed that even if section 103(5) sentence 2 clause 4 
of the Act provides a legal basis, it should not be 
disregarded within the due consideration of the 
interests that above all it is the purpose of the Act to 
maintain the freedom of activity of enterprises. The 
protection of the freedom of activity does not aim at 
an equalisation in competition of those enterprises 
which are concerned in their freedom of activity and 
of those market-dominating enterprises to which they 
are already in a relation of competition. 

The Court held: 

Since competition exists between both enterprises ... 
VNG cannot be expected to advance its competitor 
WIEH by offering its own fixed mains for the trans
mission of its - former - direct or indirect customers 
under circumstances where, at present, WIEH does not 
intend the construction of its own fixed mains for 
economic reasons. The general principle, that within a 
relation of competition nobody is generally obliged to 
advance competitors to his own disadvantage ... has to 
be taken into consideration in favour of VNG, although 
VNG has, at present, a dominant position in the 
territorially relevant market for transmissions. Here one 
has to bear in mind that the hindering of WIEH concerns 
the sale of WIEH's own commodity ... 

The Court concluded: 

Up to the extent that a market-dominating enterprise 
may make use of its predominance, the resulting 
disadvantages in competition accruing to competitors 
cannot be remedied by means of the Act Against 
Restraints of Competition. The enterprises concerned are 
asked, with regard to the purpose of the Act, to catch 
up the competitive advantage by means of competition 
if this is legally and factually possible ... Thus the 
requested use of VNG's fixed mains represents, in 
relation to the fixed mains of WIEH, a competitive 
advantage which is based on VNG's own efficient 
performance. The requested transmission thus aims at 
the elimination of the competitive advantage of which 
VNG avails with regard to the supply of natural gas in 
these territories where WIEH does not yet avail of its 
fixed mains. Should the essential reason for the demand 
of a transmission be the fact that the construction of new 
fixed mains to the customer PW would be uneconomical, 
the case would, in consideration of the particular 
circumstances, not fall within the legally protected scope 
of SS 103(7), 22(4), 26(2) of the Act. 

Concluding observations of the Court 

The Court stated: 

The balancing of the interests of the parties concerned 
which are worthy of protection, in consideration of the 
purpose of the Act Against Restraints of Competition 
which is directed towards the freedom of competition, 
and of the particular criteria contained in S 103(5) 
sentence 2 clause 4 2nd sentence, and having due regard 
to all the facts relating to the relevant market concerned, 
lead to the result that VNG has a protectable interest to 
supply PW via ESG with gas and to refuse the 
transmission demanded by WIEH. 

The Court criticised WIEH's policy: 

Undertakings are not protected against the conse
quences of wrong decisions so that the contract for the 
supply of gas which was concluded between WIEH and 
PW before the clearing of the question whether the 
transmission would be performed and the consequences 
of the final effectiveness of the refusal of the transmission 
do not constitute arguments in favour of the unfairness 
of the hindering. 

Finally, the Court remarked: 

The balancing of the legally protected interests of VNG 
in the refusal of the transmission and of those of WIEH 
and PW in the use of another enterprise's fixed mains 
establishes, in consideration of the conditions of the 
market and of the purpose of the Act Against Restraints 
of Competition, that VNG's interests preva:l. The 
transmission would remedy the hindering of WIEH in 
the sale of its gas, but it would, at the same time, 
prejudice VNG in the possibility to sell gas which it has 
purchased from WIEH beyond the loss of those sales 
which it made to PW and it would damage VNG in the 
case of an enduring use. 



Comments 

The power of the cartel authority to direct 
the redress of the abusive practice 

The Court of Appeals of Berlin held that a cartel 
authority has no power to oblige the parties to agree 
on a contract on the transmission of gas. However, the 
powers in the case of the supervision of an abusive 
behaviour of a public utility which hinders another one 
by refusing to conclude an agreement on the trans
mission of gas under reasonable conditions (sections 
103(5) sentence 2 clause 4 of the Act) comprise the 
power to direct the enterprise to discontinue the abuse 
objected to (section 103(6) clause 1 of the Act). 
Accordingly, it would appear that the cartel authority 
can direct VNG to enter into contractual negotiations 
with WIEH on the conclusion of a contract for the 
transmission of gas under reasonable conditions. A 
similar conclusion may be drawn from section 22(5) of 
the Act, which gives the cartel authority the power to 
prohibit abusive practices of market-dominating 
enterprises. The provision of section 103(5) of the Act, 
which concerns the supervision of abusive behaviour 
of public utilities, is special to the general supervision 
of abusive behaviour of market-dominating enterprises 
according to section 22 of the Act. The Court of 
Appeals' reasoning that section 37a of the Act, 
according to which the cartel authority may prohibit 
an enterprise from acting in a manner contrary to 
section 26 of the Act, cannot support the Federal Cartel 
Authority's order for the entering into meaningful 
negotiations on the conclusion of a contract on the 
transmission of gas may be correct - but here the 
Federal Cartel Authority did not seem to have relied 
on powers given to it by section 37a of the Act but on 
the powers specified in section 103(6) of the Act. A 
similar view on the cartel authority's power is asserted 
by Moschel: 4 'In the case where the abusive behaviour 
consists in a non-activity ... it appears that the ordering 
of an obligation to contract at non-discriminating 
conditions or with reference to S 315 of the German 
Civil Code [according to which a performance may be 
determined by a party on its own fair discretion] may 
be the only appropriate remedy'. 

Section 103(6) clause 1 of the Act, according to 
which the cartel authority may direct the participating 
enterprise to discontinue the abuse objected to, is 
identical in wording with section 12(3) clause 1 of the 
Act. Section 12 of the Act relates to the remedies which 
the cartel authority may order. In German legal 
doctrine 5 it is recognised that, according to section 12(3) 
clause 1 of the Act, the cartel authority may order the 
enterprise concerned to conclude a contract if any other 
alternative behaviour would be abusive; this is 
particularly relevant in the case of the obligation to 
contract. Thus it appears, contrary to the view of the 

4 Miischel, in Immenga and Mestmacker, Gesetz gegen 
Wettberwerbsbesc/1rii11k1111ge11, commentary, C.H. Beck, 1992 (2nd 
edn), at 851, No. 19 to S 22. 
5 Immenga, in Immenga and Mestmacker, Note 3 above, at 
45'.1, No. 57 to S 12; Eugen Langen, Kartel/gesetz, commentary, 
Luchterhand, 1982 (6th edn), at 389, No. 33 to S 12. 
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Court of Appeals of Berlin, that the Federal Cartel 
Authority would have had the power to direct VNG to 
conclude a contract with WIEH on the transmission of 
gas under reasonable conditions. 

The dichotomy between energy policy and 
anti-trust law 

Energy policy demands an exemption from the 
application of the general principles of the Act Against 
Restraints of Competition. 6 However, public utilities 
are, principally, not exempted from the application of 
the general provisions of the Act, unless the special 
regulations contained in sections 103 and 103a of the 
Act provide otherwise. Thus the general provision on 
the supervision of abusive behaviour (section 22 of the 
Act) and on the prohibition of the refusal to sell and of 
discrimination in the case of market-dominating 
enterprises (section 26(2) of the Act) remain applicable. 
In relation to section 22 of the Act, section 103(5) of the 
Act is a special provision insofar as public utilities are 
concerned. This does not exclude the applicability of 
section 22 of the Act, if the market-dominating position 
of the public utility is not based on the agreements 
mentioned in section 103(1) of the Act7 but on factual 
circumstances. However, section 103(7) of the Act 
explains that in the case of the supervision of the 
behaviour of public utilities the criteria mentioned in 
subsection (5) are applicable also in the case of the 
applicability of the general provision on the prohibition 
of abusive behaviour of market-dominating enterprises 
in the sense of section 22(5) of the Act if the factual 
presuppositions mentioned in section 103(1) of the Act 
are not met. 

Within the examination of the interests involved 
the Court did not refer to the dichotomy between the 
different aims pursued by energy policy and anti-trust 
law. The energy policy pursues the aim of providing a 
secure and reasonably priced supply of gas, for 
example through the avoidance of the duplication of 
the construction and maintenance of grids, an interest 
which was not closely examined by the Court. The 
Court analysed as the purpose of the Act Against 
Restraints of Competition the aim to maintain the 
freedom of activity of enterprises. According to the 
solution offered by the legislator in section 103 of the 
Act Against Restraints of Competition, it would appear 
that the intervention of the cartel authority through the 
supervision of a public utility is asked for if the 
behaviour of the public utility which enjoys a lawful 
monopoly position would no longer achieve the 
purpose of the secure and reasonably priced supply of 
gas. Thus a balancing of the interests has to take place: 
the interest of the enterprise which would win through 
the admission of more competition, against the interests 
of the public utility, the position of which is advanced 
by territorial protection, and also the general public 
interest in the achievement of a supply of gas a secure 

6 · See Va.hrenwald, 'Gas Supply in Germany and Anti-trust 
Law: S 103 of the German Anti-trust Act', [1993] 6 OGLTR 
174 at 175. 
7 On the statutory presuppositions of S 103(1) of the German 
Act Against Restraints of Competition see Vahrenwald, Note 
6 above, at 176. 
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and reasonably priced as possible. This latter interest, 
which was disregarded by the Court, is expressly 
mentioned in section 103(5) sentence 1. This sentence 
contains the general provision on the supervision of 
abusive behaviour in the case of public utilities whereas 
sentence 2 contains in clauses 1 to 4 only non-exclusive 
enumerations of facts which constitute abusive 
behaviour of the public utility. 8 Accordingly, it might 
have been appropriate if the Court had included within 
its reasoning the objective of the achievement of the 
secure and reasonably priced supply of gas. 

The interests of the enterprises concerned; 
monopolist or market-dominating enterprise 
against competitor 
With regard to the interests of the enterprises involved 
in the lawsuit which the Court identified, the following 
observations may be made. The mere proprietary 
interests of VNG in its fixed mains and the commercial 
interest in using them at its discretion are not directly 
relevant with regard to the supervision of abusive 
behaviour of public utilities. These interests are not 
relevant according to section 103(5) of the Act, and they 
are also not relevant in the case of the supervision of 
the behaviour of market-dominating enterprises in the 
sense of section 22 of the Act. Proprietary and 
commercial interests would indirectly-be safeguarded 
by the receipt of a reasonable remuneration which the 
enterprise requesting the transmission had to pay. With 
regard to the interests of VNG, one has to consider 
that a public utility which profits from a legal or factual 
monopoly may be deemed to accept making available 
its free capacity to other enterprises under reasonable 
conditions. Any additional expenses arising from a 
transmission of gas would be remunerated, since the 
transmission would take place under reasonable 
conditions. 

Of relevance for the evaluation of VNG's interests 
are, in application of section 103(5) of the Act, the 
interests which relate to its position in competition. 
These are, as the Court observed, the interests in the 
maintenance of its position with regard to customers 
and the interest not to advance competitors through a 
transmission of gas which would constitute com
petition to VNG' sown commercial activities. However, 
it seems doubtful whether VNG's interest in the 
maintenance of its position in competition merits 
protection, because VNG's dominant position is due 
to the 'performances' achieved by a former people's 
enterprise of the German Democratic Republic. Thus 
VNG' s actual supply of gas to PW is not so much based 
on its performance in competition but on the monopoly 
position of its predecessor organisation in a socialist 
economy. Accordingly, the justification of VNG's 
monopoly is not so much based on performance but 
on the structure of a de-socialised economy. Whether 
this structure merits protection and whether it can 
assure a secure and reasonably priced supply of gas 
was not discussed by the Court. Similarly not discussed 

8 Vahrenwald, Note 6 above, at 180. 

was the question up to which extent the transmission 
of gas demanded by WIEH would seriously affect 
VNG's position in competition. The Court did not 
examine the relation between the amounts of gas 
supplied by VNG and of the gas which VNG should 
transmit. If it should turn out that the amount of the 
gas to be transmitted is negligible with regard to the 
amount which VNG supplies to its customers, the 
Court's conclusion that a transmission would prejudice 
VNG's position in the market seems questionable. 

The advantage which territorial monopolies or 
market dominating enterprises engaged with the 
supply of gas afford lies in the fact that such public 
utilities will supply the gas also in regions where the 
investment for the construction of fixed mains would 
not have been incurred otherwise. In appreciation of 
these facts, public utilities may, generally, refuse a 
demand for the transmission of gas, unless this refusal 
would be unfair. According to section 103(5) sentence 
2 clause 4 2nd sentence, the assessment wheth~r the 
refusal is unfair presupposes the examination of the 
circumstances of the individual case, namely the effect 
of the transmission on the market conditions and in 
particular on the supply conditions for the customers 
of VNG. The Court of Appeal of Berlin, however, did 
not verify whether the transmission would affect 
VNG's susceptibility to supply the gas to its customers. 
It seems that the refusal of the transmission of gas might 
have to be considered unfair, if the transmission would 
not have affected the capacities of VNG's fixed mains 
for the supply of its customers. However, the facts 
established in the reasons of the order of the Court do 
not permit an analysis of this problem. 

The evaluation of facts: does the 
transmission affect VNG's market
dominating position? 
The order of the Court of Appeals of Berlin does not 
indicate whether the transmission would have a 
negative impact on the supply of VNG's customers 
through affecting the capacities of its fixed mains. The 
Court did not examine whether the amount of gas to 
be transmitted would be significant with regard to the 
gas supplied by VNG within the supra-regional 
territory where it supplies gas. It may result that the 
transmission would have no marked impact at all on 
VNG's position in competition. It is surprising that, 
without a thorough examination of the facts, the Cou_rt 
arrived at the conclusion that a transmission would m 
the case of an enduring use of VNG' s fixed mains cause 
damage to this public utility. Certainly, a market
dominating enterprise cannot, in the words of Klaue,9 

be obliged to commit economic suicide or to give up 
voluntarily its market-dominating position or to 
advance competitors by facilitating their access to the 
market. However, it appears that a refusal of a 
transmission would be unfair if the transmission would 
have a negligible impact on VNG's position in 
competition. 

9 Klaue, 'Zurn sogenannten Netzzugang Dritter in der Gas
und Elektrizitiitswirtschaft', BB [1993] 1937 to 1940 at 1938. 



An essential reason why the Court held that the 
refusal was not unfair constituted the fact that, in its 
view, the transmission would interrupt the supplier
customer relation between VNG and PW. Yet the Court 
did not consider that this relation was a mere factual 
one. PW, which did not want to be supplied by VNG, 
had made a contract with WIEH for the supply of gas. 
For this reason VNG's position as supplier of PW was 
thus not the result of VNG's efficient performance in 
competition but of its refusal to transmit WIEH's gas. 
Accordingly, VNG's position in competition seems 
much less worthy of protection that the Court of 
Appeals of Berlin held. Thus if on a thorough 
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examination of the circumstances of the case one should 
arrive at the conclusion that the transmission requested 
by WIEH would not affect VNG's position in com
petition or affect it to a negligible extent, the refusal 
may have to be considered unfair. Such an assessment 
of the facts might correspond with the legislators' 
concern that the duplication of the construction and 
maintenance of grids be avoided in order to achieve a 
reasonably priced supply of gas. 
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