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The German Exchange Act of 1896 contained restrictive provisions on trading in futures. This
reflected the legislator's intention to curtail speculative transactions . 1 These were facilitated by the
rise of capital after the creation of a national market
had led to an increase in industrial production.
Section 50(2) of the Act of 1896 contained a general
prohibition of trading in futures relating to shares of
mining and industrial companies . Before the amend ment of 1989, such transactions were lawful only
insofar as expressly permitted by statutory order
as issued by the Federal Minister of Finance . The
amendment of the German Exchange Act in 1989
thus reversed this prohibitive attitude.
Structural changes occurred on many foreign exchanges against the background of the internation.;3.lisation of the finance markets, the attempts at
deregulation, financial innovations and the development of communication technologies and European
law which instigated the German iegislator's intention to adapt the Exchange Act to answer new
economic challenges. 2 The lack of an efficient
market of financial futures in Germany was con sidered one of the essential reasons for the weakness
1. Georg Siemens who was director of the Deutsche Bank
and the cousin of Werner von Siemens, explained the propaganda against trading in futures in his book Die Notur und
der Wert des Differenzgescho.fts. Berlin, 1883, at 10 and onward, as the fight of the fixed capital (landed property}
against the mobile capital (industry). He explained: 'AntiSemitism, moral embarrassment about trading in futures arc
but pretexts behind which the true aim of the fight on the
side of one of the parties are hiding. After it emanates more
and more that the merits of the mobile capital are ... greater
than those of the fixed, it should not surprise that the
representatives of the latter, afraid about the threat of their
hitherto dominance, attempt everything .. . in order to have
the difference bargain explained as immoral because of its
possibility of abuse.'
2. Elmar
Kindermann,
.'Rechtliche
Strukturen
der
Deutschen Terminborse', \tVM 1989, Sonderbeilage 2, at 4;
Bernd Rudolph, 'Effekten- und Wertpapierborsen, Finanztermin - und Devisenborsen seit 1945', in Deutsche Borsengeschichte, ed. by Hans Pohl, Fritz Knapp Verlag, 1992,
at 340.

of Germany as a financial centre. In particular with
regard to the volatility of the exchange and interest
rates, banks and institutional investors such as

insurance and investment companies insisted on
more stability for their activities. The foundation of
the German Futures Exchange ('the Exchange' or
'DTB') was thus considered a prerequisite for the
maintenance of the international competitiveness of
the financial market in Germany and to maintaining
competitiveness on the world market.
The German Futures Exchange, Frankfurt, is
owned by the German Exchange which, in turn, is
owned by banks (80 per cent) agents (10 per cent)
and regional exchanges (10 per cent). Members of
the German Futures Exchange may be traders who
act as market makers by providing firm buying and
selling prices on a continuous basis for certain
contracts, or traders who execute orders on th.eir
own account and on behalf of clients.
The board of the Exchange decides on the admis sion of the different types of transactions to be traded
at the Exchange. These transactions
include :
synthetic instruments, contracts on fictive bonds
and notional bonds. By such a transaction, the client
may attempt to minimise the risk deriving from the
fluctuation in the interest rate of DM bonds;
similarly, financial futures on indexes are possible,
such as the Deutsche Aktienindex ('DAX') futures. 3
Contracts are offered with a period of one , two and
three months as well as to the next quarter of the
year; options may be exercised on any workday until
their expiration. Series may be established with any
desired month of expiration for the exercise of a call
or put order and basic price guidelines for the in -the
money, at-the money and out-of -the money. The
basic price indicates the price at which the
purchaser may exercise his option. Unlimited best
and cheapest orders may be given as well as limited
orders valid for only a period of days or any given
time; fill -or-kill orders and immediate -or-kill orders
as well as other combinations of orders may be
executed. Puts and calls may be combined with
vertical spreads, straddles and strangles.

Contract s Traded at the Exchange
The following contracts in particular are traded at
the Exchange :
• DAX-Futures are calculated on the DAX
index. The buyer may, at a fixed future date,
acquire a standardised equivalent of the value of
the DAX at a previously stipulated price.
• DAX-Options are index option contracts on
the purchase (call) or sale (put) of a certain
standardised eouivalent of the value of the DAX.
If the client exercises the option, he may collect
3. Siegfried Kumpel, 'Borsengesetznovelle
1989', WM
1989, 1313 to 1321 and 1485 to 1496 at 1318, 1319 .
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the difference between the agreed exercise price
and the final settlement price.
• Options on DAX-Futures are calculated on a
futures contract on the DAX which can be
traded simultaneously at the DTB as underlying
instrument.
• Stock Options entitle one to the right by
having paid a certain premium, to purchas e or
sell 50 shares of the underlying stock at a predetermined price at any time dUiing the term of
the option.
• Bund Futures are traded German Government
bonds with a residual maturity of eight and onehalf to ten years on the day of delivery, ¼ith
6 per cent coupons, deliverable in settlement of
the Long-term Bund Futures contract.
• Options on Long-term Bund Futures are
based on futures contracts on a notional German
Government bond {'Bund'} with 6 per cent
coupons and between eight and one-half to ten
years residual maturity.
• BOBL-Futures are contracts to make or take
delivery of a DM250,000 nominal value mediumterm notional bond issued by the German
Federal Government or the Treuhandanstalt
with 6 per cent coupons on a fixed future date
at a previously agreed on price.

Trading at the Com puterised Exchange
Trading at the German Futures Exchange is fully
computerised . The connection is provided for by the
fixed link system of the German post. Accordingly,
all transactions are registered so that cases of fraud
are easily detectable . For each contract, the participants to the system feed, via terminal, into the system
the names of the parties to the contract, the traded
position and the agreed on exchange rate. 4 All
potentia l participants to the German Futures Exchange are connected by a data network with the
central computer and may feed orders and requests
for information on-line and execute transactions
within seconds. The system collects data, matches
orders and transfers the contracts to the clearing
system.
German law does not establish particular rules
for the creation of computer systems at an exchange.
§§ 1 and onward of the Exchange Act do not define
the term 'exchange' - what matters is a trade to
exchange condition - the form and appearance of
this trade are not decisive nor similarly its structures
and institutions.§ 7(1) 2nd sentence of the Exchange
Act as modified in 1989 states that 'trading at an
exchange includes transactions on approved subjectmatter concluded by the transfer of declarations by
means of electronic data transfer in a manner
appropriate to an exchange'.
4.

Ibid., at 1320.

The admission of members to the Exchange is
regulated in § 7 of the Exchange Act. On written
application, the board of the Exchange decides on
admission. The admission authorises the member to
trade in his own interest and for clients, subject to
the rules and regula tions pertaining to trading.
Admission is available to anyone who trades in
futures for his own or on his clients' account and
whose office corresponds to the necessary commercial standards. Admission will be granted if,
first, the requirements for personal reliability and
professional quality are met; second, the proper
execution of the trading at the Exchange is assured,
in particular participation in the clearing system of
the Exchange; third, if the technical requirements
for access to the electronic data-processing system of
the Exchange are met; and, fourth, if the applicant
has paid the necessary collateral security.
A member of the Exchange who is not a member
of the clearing system has to provide for a clearing
agreement with a general member of the clearing
system which needs the approval of the Exchange so
that the requirements for admission subject to§ 7(4}
of the Exchange Act are met according to which the
proper execution of trading at the Exchange has to be
assured of each member.
Those members of the .Exchange which are market
makers are obliged to feed into the network the price
on a quote request from the Exchange or from another
member so that the market liquidity is assured. The
membership to the Exchange is a prerequisite to
the admission as market maker. If the market maker
does not respond to the quote request, he endangers
his standing as member of the Exchange. 5 Market
makers are essentially credit institutions, because
brokers have not taken, in consideration of the large
investments which would be required, sufficient
interest in participating in the Exchange in these
capacities.
The protection of personal data within the computerised communication system ensues from the
banking secret and the Federal Data Protection Act
of 1977.
The board of the Exchange gives information on
the turnover of the Exchange and issues information
on the market activities.
The prices are established and documented by
the electronic data -processing system supervised by
the Exchange without an official fixing.
The screen trading establishes the prices via the
main computer through the mat ching of orders and
quotes. The prices established within the last hour of
trading are the basis for trading at the start of the
next day. The board of the Exchange may fix a certain number of contracts for any basic value which
a member to the Exchange may not exceed, either for
himself or for clients. A member to the Exchange
may not execute a contract if he would exceed his
limit (position limit).
5. Kindermann,

Note 2 above at 15, 16.
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The user devices (facilities) for the access to the
computerised system and also the software is provided by the Exchange.
The computerised system matches the orders and
quotes - quotes and orders are classified according
to the price . The highest bid and the lowest ask have
preference. The first registered prices have prefer ence if the prices are identical. Unlimited orders or
quotes are executed before limited ones, in that case
the price of that quote which is less favourable may
not be exceeded or, respectively, undercut.
The process of trading at the German Futures
Exchange may be separated into four phases: the
pre -trading phase during which the members feed in
orders and quotes before the opening of the trading
at the Exchange; the opening phase with the establishment of the opening price of the contracts traded ;
the trading phase when contracts are traded after the
opening period by the indication of orders and
quotes, the matching of orders and quotes; in the
post -trading phase the members of the Exchange
may avail of the data system and use it for feeding
in of orders and quotes; data are transferred to the
clearing system.

or on a client's account, the applicant needs pro fessional qualification, personal reliability and, if
the applicant is not a credit institution, he has to pay
a security of DM500,000 . Furthermore, foe participation in the clearing system is a prerequisite for
membership in the Exchange.
A member who is not a direct member to the
clearing system needs an agreement with a general
clearing member in order to obtain admission as
member to the Exchange.
The monitoring of the Exchange is split into busi ness supervision and legal supervision. Business
supervision lies within the competence of the board
of administration which has mandated this task to
the management. The competence of legal supervision rests with the Minister of Economy and
Technical Affairs of the German State of Hesse .

The Clearing System

The German Futures Exchange provides for the
clearing of all contracts traded at the Exchange.
Participation in the system requires a clearing
licence and a clearing membership, which is granted
by the German Futures Exchange. A licence is
The Organisation of the Exchange
granted only to domestic credit institutions in the
sense of § 1 of the German Banking Act, and subject
to § 53 of the Act to subsidiaries of foreign instituThe organisation of the German Futures Exchange
follows the German Exchange Act. The board of . tions. Through the clearing licence the Exchange
may grant at least one membership to the clearing
administration is composed of ten members of the
system . A general clearing licence authorises the
credit institutions, at least one member of which
clearing of one's own transactions and of those of
shall represent the general clearing members and
members of the Exchange without a clearing licence.
one the direct clearing members. The non -credit
A direct clearing licence authorises the clearing of
institutions and the employees of the traders are
one's own transactions.
represented through one member . The board elects
Those credit institutions with a company capital
a further representative of the private investors and
of at least DM250 million, according to § 10 of the ·
of the central capital depot. The legal form of the
Banking Act, may obtain a general clearing licence;
Exchange is that of a trading partnership, because
those with a capital of DM25 million, a direct clearthe Exchange also exercises the function of a
clearing -house as a partner to p11ycontract. \J\Thereas ing licence. General licence holders need a clearing
guarantee by a third bank of DM10 million, direct
abroad, clearing -houses and exchanges are different
licence holders of DM2 million. Transactions of the
institutions, the German Futures Exchange provides
licence holders have to be executed via an account
for the daily calculation of the margins or securities
at the Regional Central Bank of Hesse and a deposit
which have to be paid by the clearing members and
with the Frankfurter Kassenverein AG. The clearing
it supervises payments and deliveries.
member has to provide the necessary technical back Participants to the market of the German Futures
office facilities required to perform the trading
Exchange are two groups: members to the Exchange
operations .
and members to the clearing branch. The members
Those credit institutions having a direct clearing
to the Exchange are either market makers who
licence are obliged to execute the obligations result indicate the prices for offer and demand of contracts
ing from the matching of orders, respectively , quotes
or they have no market-maker function and place
which have been fed into the Exchange data system
orders on their own account and on the account of
by their own members; general clearing members
clients. 6
must do so additionally for those non -clearing
The prerequisites for membership to the German
members for whom they have agreed to perform.
Futures Exchange are subject to the Exchange Act
Each clearing member at the German Futures Exand the Exchange Regulations. In order to be a
change has to secure his obligations based on a
member of the Exchange a:nd to trade on one's own
calculation of the Exchange which focuses on the
trading of the member effected during the trading
6. Jorg Franke, 'Sieben Monate DTB: Ein Zwischenhours of each trading day. Securities in money
bericht', in Optionen, Futures, Swaps; Bank Verlag, 1991,
27 to 43 at 29, 30.
which are calculated by the Exchange on a certain
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method 7 are performed by the Exchange on the
authorisation by the clearing member to withdraw
the relevant sum from the account of the clearing
member to the account of the Exchange at the
Regional Central Bank or to perform a corresponding
transaction concerning shares or bonds on deposit
at the Frankfurter Kassenverein AG.

The Definition of 'Trading in Futures'
§ 50 of the German Exchange Act does not contain
a restrictive definition of the term 'trading
in futures'. Subsection 1, 1st sentence states that
'trading in futures, insofar as concluded at the exchange, presupposes the admission through the
board of the Exchange subject to the specific terms
of the Exchange's Regulations'. Accordingly, the
term 'trading in futures' is applicable also to transactions not executed at an exchange 8 or at another
exchange than the German Futures Exchange . This
broad interpretation corresponds with the second
sentence of the first subsection which states: 'To the
trading in futures also belong transactions which
serve an economically similar purpose, even if they
are not directed towards performance.'
The motives to the amendment explain that the
title of the fourth part of the Exchange Act 'Trading
in Futures' indicates that this oart of the Act which
contains in particular provisions protecting the
client of futures bargains shall not only apply to
futures trading at an exchange but to any trading of
this kind. 9
In civil law the contractual relations between the
parties to the futures contract are generally held to
be an agency contract, 10 which is dealt with by
§ 675 of the German Civil Code.
The qualification of a transaction as trading in
futures is important because in this case the client
may, against the bank's or broker's claims, avail
himself of the particular protection which the
Exchange Act provides.
Such a broad definition of the term 'trading in
futures' facilitates modern forms of trading being
admitted to the Exchange so that an efficient market
may develop within Germany. 11 The disadvantage
of such a broad definition lies in the fact that courts
may consider bargains as futures trading and subject

7. Siegfried Kumpel, 'Sonderbedingungen
fur Borsentermingeschafte', ½'M 1991, Sonderbeilage 1, at 19.
8. For example financial futures in currencies are often not
traded at an exchange, but they constitute n·evertheless
futures bargains (Official Motives, Federal Parliament, documen t 11/4177, at 18}.
9. Ibid., document 11/4177, at 18.
10. See for example Federal Supi:eme Court, 13 July 1987,
NJW1987/3181 at 3184; the Specific General Terms and
Conditions for Trading in Futures used by the Credit
Institutions, referred to by Siegfried Kiimpel, 'Die neuen
AGB fur Borsentermingeschafte', WM 1990, 449 to 460
at 454 .
11. Kumpel, Note 3 above, at 1317.

th em to customer protection according to the Act
even when the parties did, at the time of the conclusion, think they had agreed on a spot bargain. But
speculation may also use spot bargains and time
bargains without these having to be qualified as
futures trading; the essential feature of a futures
bargain is that the profit shall derive from the
fluctuation of the exchange rate or of the market
value without investment of personal assets or a
formal bank credit. In the motives to the amendment
of the legislation, 12 it is explained that the term to
be defined in a broad manner shall be developed by
jurisprudence, taking into account the different
forms of transactions and the possible new creation
of contractual arrangements in this field of law.
Thus, modern types of bargains originating from
abroad such as index options or short sales will fit
in this definition. 13
Focusing on the obligations, such transactions
may be subdivided into two classes; unconditional
and conditional transactions. Unconditional transactions are those which cause mutual obliga tions of
performance, for example in the case of short sales
where the seller does not avail of currencies, commodities or stocks and bonds. The unconditional
futures trading may be classified as to whether they
relate to the payment of a difference (as typical in the
case of§§ 762 and 764 of the German Civil Code} or
the contract may relate to a subject which is not
appropriate to effective delivery such as in the case
of financial futures which relates to an index or to a
fictive bond. Conditional transactions create obligations only for one party, for example in the case of
an option contract.

The Deferred Date of Settlement of the
'Trading in Futures'
A characteristic feature of the contract is the deferred
date of settlement. Different from spot business,§ 29
of the Act, the temporal element is characteristic for
th e futures bargain. 14 The Federal Supreme Court,
18 January 1988, 15 distinguishing between the spot
and future bargain speculation, held:
Spot bargain speculation requires the investment of
cash money or Llie use of a bank credit, usually given
against security. In the case of futures bargain speculations there exist factual barriers for those without
capacity to contract [on futures bargains according to
the Exchange Act ] which render unnecessary legal
measures of protection as they have been introduced
concerning transactions on futures ... In the case of

Official Motives, Federal Parliament,
document
11/4177, at 18.
13. Ibid.
14 . Wilhelm Canaris, 'Die Verbindlichkeit von Optionsgeschaften', WM 1988, Sonderbeilage 10, at 6; Kiim.pel, Note
7 above, at 4.
15. Federal Supreme Court, 18 January 1988, NJW
12.

1988/1592.
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the fut'1:res speculation the profits shall, in principle,
be obtained only by a correspondino bargain which
shall be facilitated by the expected or at least envisaged development of the market price without the
use of personal assets or a formal bank credit ... A
spot bargain, seriously considered by the parties,
c~~ot ~onstitut~ a difference bargain . . . this poss1b1hty 1s only given, if the spot bargain conceals a
futures bargain.

The Court held that this may be the case, 'if both
parties agree upon non-delivery or the non-payment
of a price or non-indebtedness and that instead an
independent circumstance shall decide 'what and to
whom payment shall be made.' Short sales thus
fall within the definition of the term 'trading in
futures', as indicated in the official motives to the
amendment. 16
However, the objection has been raised that the
criterion of the time element is of doubtful value:17
if short sales are to fall within the class of tradina in
r t ures c·
.
"'
,u
m_t h.1s_case th e time
until the corresponding
purchase 1s bridged by means of the borrowing of
. shares) other speculative bargains combined with a
credit may contain the time factor which brings
them close to the futures bargain with the consequence of applicability to the bargain of those
relevant provisions of customer protection .
Banks will have to insure that transactions with
defen:ed ~erformance, for example speculative spot
bargams m combination with a credit, do not contain such a time element as would qualify them as
trading in futures with the consequence that the
provisions on customer protection will be applicable. For that reason, banks should take care to
respect the barrier between the grantina of a credit
comb~ned with the execution of spec~lative spot
bargains and futures bargains. 18 On the other hand
the modification of 1989 sustains the difforentiatio~
be~ween the individual credit-financed spot bargam and standardised trading in futures in larae
amounts . 19 So it would appear that for this reason° a
bank need not be afraid that its credit claims might
turn
~
h out to be non -binding~ accordina 0 to the German
.cxc ange Act.
The modified Act sustains this broad concept of
the term 'trading in futures' by establishing in
subsection 1, 2nd sentence that contracts will fall
within this category which are of a similar economic
effect. Thus, even if the parties conclude an aareement without thinking of agreeing on tradin~ in
!utures, the contract may constitute such a bargain
m the legal sense, with the consequence that the
customer protection provided for in §§ 53, 59 of the
Act will be applicable to the transaction.

16. Official Motives, Federal Padiament, document 11/
4177. at 18.
17. Norbert Horn, ' Borsentermingeschafte
nach neuem
Recht', ZIP 1990, 2 to 18 at 9.
18. Ibid.
19. Eberhard Schwark, Borsengesetz, commentary, C. H.
Beck, 1994 (2nd edn), at no . 25 before §§ 50 to 70.

Warrants and Options
The purchase of certified options in shares is
g~nerally considered to be spot trading, because the
client has to pay the price instantly, either in cash or
by credit, whereas in the case of a transaction in
futures the client expects to pay his later arisina
obligation by means of a correspondina 0 bargain
utilisation of a favourable exchange fluctuation.
Other forms of warrants have developed, such as
n~ed warrants and separately issued warrants
wh:c~ . make it difficult to give a comprehensive
defm1t10n of the term; yet such option certificates
may be distinguished from stock options traded at
the exchange and from options traded at the German
Futures Exchange. 20 However, the District Court of
H_amburg, 16 December 1988, 21 held that 'the only
difference between an option in the purchase of
shares and in the option certificate consists in
the longer term of validity of the former which is
compe1;1sated for by the higher price of purchase for
the option certificates'. This judgment dissents with
prevailing jurisdiction . The Federal Supreme Court
16 April 1991, 22 held that the purchase of stock
options is not trading in futures in the sense of§§ 50
and onward of the Exchange Act but constitutes a
spot bargain. The Court observed that the mutual
obligat .ions have to be executed within two days
accordmg to § 15 of the Trading Conditions of the
German Stock Exchanges of 1983 and held that
for this reason the transaction constituted a spot and
not a futures bargain .23 Stock options are certified
obligations which entitle the holder to acquire
shares from the issuing company for a determined
price within a certain time. The Court concluded
that it is the economic purpose which is decisive for
the qualification of a transaction as one of trading in
futures .24
Another point was made by the Provincial Court
of Bamberg, 17 April 1989, 25 which held that in
the case of the stock option, the essential requirement for the assumption of a futures transaction
the relationship to a futures market which enable~
the conclusion of a correspondina baraain is not
0
0
,
poss1·b1e.
The Federal Supreme Court, 16 April 199126 held
that the transaction on separate option certificates
does not qualify as trading in futures. The Court held
that the jurisdiction of the Federal Supreme Court
according to which transactions on options in shares

i;

20. Ibid., at nos 18 to 21 before §§ 50 to 70.
21. District Court of Hamburg, 16 December 1988. WM
1989/568, 570.
22. Federal Supreme Court, 16 April 1991, NJW 1991/
1956, on appeal from the Provincial Court of Stutt"art.
23. Trading Conditions of the German Stock Exch~nges of
1983, WM 1984/76, 78.
24. Similar : Provincial Court of Frankfurt . 22 December
1988, WM 1990/496, 499.
25. Provincial Court of Bamberg, 17 April 1989, WM
1989/745, 747.
26. Federal Supreme Court, 16 April 1991, WM 1991/982 .
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unfavourable development of the exchange rate is,
on its own, not a typical feature of futures bargains,
since this is a risk which the client of a spot transaction faces as well. ao
In the case of a spot business, the client envisages
the instant performance of contractual obligations
with the utilisation of his own assets. Yet the merely
deferred de adline for accomplishment for performance of a spot transaction does not transform it into
a futures bargain; the interests of the clients are
different: the spot trader knows exactly how much
he has to invest; the financial commitment of the
client to a futures bargain depends on the development of the market rate. Thus the client of a spot
bargain faces factual barriers which render legal
measures of protection futile. 31 The Specific General Terms and Conditions for Trading in Futures
used by the credit institutions refer in Article 3(4) to
the unlimited risk of loss of the client which is not
limited to any securities or margins. 32
It has to be examined within this requirement of
trading in futures whether the bargain relates to a
futures market which would make it possible to
conclude a corresponding bargain at any time,
Provincial Court of Bamberg, 17 April 1989. 33 The
Court held: '. . . it is essential that the client of a
futures bargain has the possibility of concluding a
corresponding bargain in order to limit incurred
losses or to secure arisen profits'. The relation of the
The Typ ical Risks Involved in 'Trad ing
bargain
to a futures market means that it should be
in Futu res '
possible to conclude a corresponding bargain so that
the initial obligation for delivery or payment may be
reduced to the payment of the price difference Another characteristic feature of the term 'trading in
this presupposes the existence of a market. 34
futures' constitutes the typical risk involved in
Th e risk of incurring non -planned obligations,
trading in futures. The client of a futures bargain
meaning additional financial investments is, how·does not intend to use his own finances. The margin
ever, a typical element of the futures bargain only
he pays does not serve as performance of the future
insofar as this risk is financially unlimited and not
obligation but as a (temporary) security for the future
predictable. Only under such circumstances is it
obligation. Generally, in the case of a future specujustifiable to grant the client the benefit of the
lation the client expects an advantageous developstatutory defence of the futures bargain to protect
ment of the exchange rate leading to a 'positive'
against the incurring of unlimited and inestimable ,
difference between the future obligation and the
exchange rate which results from a payment claim . incalculable future risks. This typical risk of the
futures bargain which constitutes an essential eleagainst the contractual partner, the bank. Thus the
ment of the term 'trading in futures' 35 also subsists
client expects to make a profit from a favourable
in the case of hedging where the contract serves the
development of the exchange without the investment of capital or a formal bank credit by the
utilisation of the fluctuations of the exchange
30. Federal Supreme Court, 18 January 1988, WM
rates. 29 Different from the spot bargain, it is not
1988/323.
envis aged that the futures bargain shall demand the
31. Ibid. The Provincial Court of Hamburg , 22 February
investment of additional finance. The intention to
1991 , WM 1991 /581, held that for this reason the rights
avoid furthe r financial investments by reason of the
deriving from a purchase of an options certificate (as
different from the purchaser of not certified options in
speculation in differences contains the inherent risk
shares) are not subject to the defence of the difference
that the exchange rate develops in a 'disadvantage bargain .
ous direction' so that the client may face significant
32. Siegfried Kfunpel, 'Sonderbedingungen
fiir Borsenecon omic uncertainty . However, the mere risk of the
termingeschafte' , WM 1991, Sonderbeilage 1, at 16.
will be considered as trading in futures is not
applicable to the tradi ng in separate options
certificates to which§ 231 of the Corporation Act on
convertible bonds is applicable and which have a
different function · from trading
in futures.
Schwark 27 observes that trading in warrants lacks a
standardisation of the contractual terms so that the
conclusion of a corresponding bargain is not
possible. Different from the purchase of certified
options, the purchase of uncertified options is
considered as trading in futures. Although the
option may be analysed as two independent spot
bargains - the purchase of the option and, after its
exercise, th e purchase of the shares - it is appropriate to consider the option as a legally standardised bargain in particular because the purchase
obliges the partner already at the conclusion of the
contract to acquire or sell the shares or bonds on the
exercising of the option . Accordingly, the option
contract combines the elements required for the
assumption of a futures bargain: the deferred performance, the standardisation and the leverage
effect. 28 Accordingly, the options traded at the
German Futures Exchange are trading in futures in
the sense of the Exchange Act.

27. Schwark , Note 19 above , at no. 23 before§§ 50 to 70.
28. Ibid., at nos 14 and 15 before§§ 50 to 70.
29. Federal Supreme Court, 18 January 1988, WM
1988/323, 324; Kiimpel. Note 3 above, at 1317.

33. Provincial Court of Bamberg, 17 April 1989, WM
1989 / 745, 748 .
34. Schwark, Note 19 above, at no. 4 before §§ 50 to 70;
Federal Supreme Court, WM 1989/1381: the relation to
international financial markets is sufficient.
35. Federal Supreme Court, 18 January 1988, WM 1988 /
323; Kiimpel, Note 32 above, at 5.
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aim of securing a position or limiting a risk. 36 Even
if the risks appear to be different from the subjective
point of view, they are similar when seen objectively.
A particular risk of trading in futures constitutes
the 'leverage effect', that is to say that the 'futures'
client participates by the payment of a fraction of the
value of the contract in the fluctuations of exchange
rates. Small fluctuations in the basic values may, in
relation to the invested money, cause considerable
gains or losses. Whereas in the case of the spot
transaction, the price payable will constitute a
psychological and factual barrier to a customer, a
future transaction requires a relatively small investment as margin stake which will not necessarily
reveal to the client the effective scope of his undertaking. 37 Since the Exchange Act aims at protection
of the inexperienced client when trading in futures,
the element of the leverage effect may aptly be used
to differentiate the futures bargains from other
bargains.

Consumer Protection and Trading
in Futures
§ 52 of the Exchange Act states: 'A futures transaction which does not violate a legal prohibition of
this Act or a prohibition based upon§ 63 of the Act
is effective only subject to §§ 53 to 56 of the Act.'
Because of the particular dangerousness of futures
bargains §§ 52 and onward of the Exchange Act
protect the client against the risks involved in a
twofold manner, as held by the Federal Supreme
Court, 17 March 1992. 38 First, they make the effectiveness of such transactions dependent on certain
presuppositions, such as the capacity to contract.
Second, they provide by reason of the exceptional
relationship that the client may not be held bound
by a futures contract, if there are doubts as to the
evidence based on the presuppositions of §§ 52
and onward of the Act. The bindingness of the
futures bargain has to be proved by the party who
claims rights under it. 39 The law thus protects the
amateur who is generally not acquainted with this
kind of bargain from being taken advantage by the
professional. 40
§ 53(1) of the German Exchange Act states that
trading in futures is binding on the parties if both
parties are merchants who are registered or which do
not need registration in the case in which they have
legal identity under public law or if their domicile
36. On a definition of 'hedgers', see Theil and Ringler,
'Understanding
Options and Futures in the Canadian
Market', (1993) 7 JIBL 275 at 279, Note 11.
37. Imperial Court, 28 October 1899, RGZ 44/103, 109;
Kiimpel, Note 32 above, at 6.
38. Federal Supreme Court , 17 March 1992, WM 1992/
682, 684.
39. Schwark, Note 19 above, at no. 26 to § 53; Imperia l
Court, 6 October 1928, RG JW1929/39.
40. Palandt, Biirgerliches Gesetzbuch, commentary, C. H.
Beck, 1993 (52nd edn), at no . 1 to § 764.

or main place of business is outside the purview of
this Act; similarly, those persons are considered as
merchants in the sense of this provision who trade in
futures on a professional . basis or who are members
to an exchange. 41 § 53(2) of the Act states that in
the case where but one party to the contract is a
merchant in the sense of subsection 1, the bargain is
binding if the merchant is subject to the legal
supervision of banks or exchanges 42 and if he serves
on the other party a written document containing
information on trading in futures.
The legal fiction of the capacity to contract in
futures by virtue of information was the core of the
amendment of the Exchange Act in 1989. In the
motives to the amendment the legislators declared
their intention to follow the principle of consumerprotection law: 'protection by information' .43
The protection of the client in the case of trading
in futures is sustained by § 60 of the Exchange Act
which states that the provisions of§§ 52 to 59 of the
Act are applicable also to the taking on of orders.
Accordingly the provisions of§§ 52 to 59 of the Act
are also applicable within the contractual relation ,
for example, the execution of orders at the Exchange
or the interposition of an agent or the agreement
with a messenger who transfers an order to a credit
institution. 44 The term 'orders' comprises also transactions on commissions. 45 The terin 'association'
relates in particular to such associations which are
constituted by temporary associations or joint ventures agreed on at a broker for the conclusion of
futures bargains. 46 Another important provision on
the protection of the client is contained in§ 61 of the
Act according to which §§ 52 to 60 of the Act are
applicable if the bargain has been concluded abroad
or has to be performed abroad.
Foreign investors may similar to Germans not avail
themselves of the defence of the difference bargain if
they have obtained the capacity to contract due to
information. Foreign merchants are treated similarly
to German merchants as having the capacity to
contract, § 53(1)(i) clause 3 of the Act. In the case
where foreign banks or brokers conclude contracts
with investors resident in Germany, the protection
of the German Exchange Act is available according
to § 61 of the Act. They may create the capacity to
contract of their clients by information, they are
41. Horn, Note 17 above, at 5, 6; Schwark, Note 19 above,
at nos 8 , 9 and 10 to § 53.
42. On the conditions for the supervision, see Schwark,
Note 19 above, at no. 18 to § 53.; in the case of foreign
merchants , it is sufficient if they are subject to a supervision
which is in function similar to the German one , for example ,
subject to the CITC and the supervision according to the
Financial Services Act.
43. Official Motives, Federal Parliament, document 11/
4177, at 19.
44. Kumpel, Note 32 above , at 10 to 14; Schwark, Note 19
above, at no. 3 to § 60; Federal Supreme Court, 6 May 1985,
BGHZ 94/2 62, · 266, where a savings bank acted as
messenger.
45. Schwark, Note 19 above, at no. 2 to § 60.
46. Ibid., at no. 5 to § 60.
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merchants deemed with capacity to conclude futures
bargains, § 53(1) of the . Act, and they are qualified
according to § 53(2) of the Act if they are subject to
a supervision by an exchange, § 52(2) of the Act.
If the foreign institutions are active through agents,
it has to be verified whether they are subject to an
exchange supervision . Independent third parties
as agents have to be qualified by an exchange
supervision.

The Presuppositions of the Capacity to
Contract due to Information
The information document has to elaborate on four
risks: first, to the forfeiture or depreciation of acquired rights, in particular those which are limited
in time; second, to the difficulty of determining the
risks of financial losses in trading in futures; third,
to the fact that transactions which may ljmit the risks
may be incurred only when involving further
capital; and fourth, to the risk that losses may
increase in the case where the bargain is financed
through credit and in the case of a transaction in a
foreign currency. The information document has to
refer to the typical risk situations concerning trading
in futures, not only to those of the transaction concerned. 47 The content of the information document
has to be adapted and modified in the case where
new forms of trading in futures do not fall within the
categories of risks explained in the document.
This information document has to be supplied to
the client before the conclusion of the contract,
§ 53(2) of the Act, and has to be signed by him,
§ 53(2) 2nd sentence. This has to be repeated after
one year and, subsequently, every three years,
§ 53(2) 3rd sentence of the Act. The statute's
requirements shall be met, if the repetition of the
information is made within one month less or one
month more from the time of the expiry of the year
when the repetition is due. 48
The German Central Associations of the Credit
Trade have issued an information document along
the lines of the statutory provisions. 4s This document
contains information on the following subject-matter:
(1) General information on the risk of loss in the
trading in futures:
(a) the rights deriving from futures trading
may expire or suffer from a devaluation;
(b) the risk of loss may be indeterminable
and exceed the securities paid;
(c) the risk of loss may be increased if the
client buys on credit;
Ibid., at no. 14 to§ 53.
Alexander Worms, 'Zur Erneuerung der Termin·
geschaftsfahigkeit gemaB § 53 Borsengesetz', WM 1991, 81
to 83 at 82.
49. Central Associations of the Credit Trade, information
document, ZlP 1989/1158, 1159, subsequently modified and
available at the credit institutions.
47.

48 .

The risks may differ accordingly. Thus the
losses may be limited;
(a) to the price paid for an option;
(b) but they may exceed securities and
margins;
(c) and they may lead to an additional indebtedness affecting the client's assets without that it being possible to indicate the
amount of risk of loss.
(2) The purchase of option rights. In the case of
a purchase of an option, the client acquires the
right to the delivery or to the taking of delivery
of stocks and so on . In the case of fluctuations in
the exchange rate, the value of the option may
decline and possibly the rate of exchange may
not recover before the expiration of the option
right . In the case of financial futures, the option
relates to the right to conclude a contract for the
purchase or sale of futures, that is, stocks,
currencies or commodities.
(3) Sale of option rights and trading in futures.
(a) The risk for the seller of futures or of an
option to purchase vests in the rise of the
exchange because the delivery has to take
place at the price agreed on which may be
considerably less than the market price.
(b) The risk for the purchaser of futures and
for the purchaser of an option to sell vests in
the fall of the exchange price because even if
the market price is lower the taking of
delivery has to take place to the price agreed
on. A sale of the acquired values may be
possible only with a considerable loss.
(4) Trading in futures and difference bargain. In
the case in which (as often in the case of trading
in futures), the delivery of the commodities,
stocks or bonds is excluded, and if the expectations are not met, the client has to pay the
difference between the price agreed on at the
conclusion of the contract and the market price.
This difference constitutes the loss which cannot be determined and which may exceed the
securities paid.
(5) Transactions which exclude or limit the risk.
The possibility of successfully excluding or
limiting the risk ensuing from trading in futures
by the conclusion of a corresponding bargain
cannot be counted on.
(6) Making use of credits. In the case where the
expectations from trading in futures bought on
credit are not met, not only the loss has to be
accepted but also the interests for the credit have
to be paid and the instalments. Accordingly, the
risk deriving from trading in futures may increase considerably.
(7) Trading in futures with currency exchange
risk. Insofar as the obligations which derive

from trading in futures are payable in foreign
currencies, or if the value of the contractual
subject is determined accordingly, the risk to
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incur losses depends not only on the fluctuations of exchange of the subject of the contract
but also on the development of the currency
exchange.
According to the District Court of Berlin, 50 this
information document meets the demands which
§ 53(2) of th e Act sets for the purpose of creating the
capacity .to contract . The Court has held that 'detailed
presentations of the different varieties of the trading
in futures is not required. Suffici ent is a pr esentation
of the basic risks of the typical transactions in
futures'.
According to the prevailing view, the bank which
wants to prove the client's information in order to
exclude the client's use of the defence of the futures
bargain has to supply the information; it is not
sufficient that the cli ent had received the document
from another bank. 51 In the case in which the in formation derives from an agent, commissioner or
another partner of a bank or broker, it is decisive that
the person who supplies the information also
mediates the bargain, § 60 of the German Exchange
Act. In this case, no new information has to be
given. The legislators did not intend a duplication of
the information for the same transaction. In the case
where the third person acts as a mere messenger, it
is suggested that the contractual partner may rely on
the information, if two conditions are met: first, the
messenger will have to be qualified as a 'professional', subject to the supervision of the Exchange in
the sense of § 53(2) of the Act, and, second, the
client must be informed by the messenger about the
identity of his contractual partner. 52 In the case in
which the third person acts as an agent, the qualification of the ptjncipal is decisive. 53
The information document has to be signed by the
client before the conclusion of the contract according
to § 53(2) 2nd sentence of the Act. The acceptance
of the information as evidenced by the signature
deprives the client from the defence of both futures
as well as also difference bargains according to
which trading in futures are of no effect, §§ 762, 764
of the German Civil Code, because it qualifies him as
a 'merchant' with the capacity to conclude contracts
on trading in futures. If it were not for this capacity
to contract by reason of information, the client
would have to be considered as a private investor
who may use the defences of a futures or a difference
bargain, according to which the contract is without effect and therefore, according to the Federal
Supreme Court, 54 he may claim the repayment of
any amount paid for unjust enrichment .
50. District Court of Berlin, 24 September 1991, WM
1992/93.
51. Hom, Note 17 above, at 8.
52. Ibid., at 8, 9; differing: Schwark, Note 19 above, at
no . 21 to § 53, according to whom the general principles of
civil law are applicable so that the qualification of the
principal, not of the messenger, is decisive.
53. Ibid., at no. 21 to § 53.
54. Federal Supreme Court , 22 October 1984, ZIP 1985/
153, 159.

In a case decided by the District Court of
Mannheim, 9 January 1992, 55 the plaintiff concluded agreements on transactions in futures for his
son, Frank , on a certificate of authority. The Court
held that the son had no capacity to contract until he
had signed the information document in the sense of
§ 53(2) of the Act so that he had acquired this capacity by reason of having been informed. Until that
time the son had no capacity to contract in the sense
of § 53 of the Exchange Act and the Court confirms
for that reason enforceable obligations could not be
created against him from these transactions (§ 52 of
the Exchange Act). He could give his father neither an
effective mandate nor an effective authority for the
execution of such transactions (§ 60 of the Exchange
Act). But the plaintiff [the father) is liable for the
losses arising therefrom, because he, having capacity
to contract in trading in futures, confirmed the non binding obligations accruing in the person of his son
and effectively recognised them as proper .

The Defences of the Futures Bargain
and of the Difference Bargain
The defence of the futures bargain is available in the
case in which the bargain is not binding because a
party lacks the capacity to contract, § 53 of the
Exchange Act. This defence of the futures bargain
has to be observed by the court ex officio. 56 The
statutory defence of the futures bargain protects the
person without legal capacity from concluding a
futures contract by deeming the contract without
legal effect, 57 and he may claim the repayment of
any amount paid for unjust enrichment .ss
The Federal Supreme Court held on 25 June
1991 59 that the client may use the defence of the
futures bargain against the bank's claim for payment: 'The defence of the futures bargain serves the
protection of the person without capacity to contract
against losses from risky trading in futures which
he has incurred through the expectation of high
profits.'
The ineffectiveness of the contract will relate to all
bargains in futures in the sense of § 50 of the
Exchange Act. Thus, even where the transaction
related to financial futures in currencies for the
purpose of hedging against the risk of an unfavourable development of the currency rate concerning
an export contract, the client may, according to the
Federal Supreme Court, 11 October 1988, 60 have
55. District Court of Mannheim, 9 January 1992. WM
1992/911.
56. Baumbach, Duden and Hopt, HandeJsgesetzbuch, commentary, C. H. Beck, 1989 (28th edn), no. l)A. before § 50
BorsG.
57. Federal Supreme Court, 18 January 1988, WM 1988/
323.
58. Federal Supreme Court, 22 October 1984, ZIP
1985/153.
59. Federal Supreme Court, 25 June 1991, WM 1991/1367.
60. Federal Supreme Court, 11 October 1988, NJW
1989/300 .
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no capacity to contract, even if he is by means of
his individual experience and knowledge well
acquainted with these transactions. The Court held
that the provisions on consumer protection of the
Exchange Act affect all contractual types of trading
in futures, no matter whether they are speculative in
character or whether they serve an economically
reasonable purpose.
The availability of the defence of a futures bargain
is determined by the limits of the capacity to contract due to information. Beyond this, the capacity to
contract due to information is effective only between
the parties. According to the Act, the capacity to
contract due to information is not applicable in the
case of trading in commodities, apart from precious
metals; the legislator considered this necessary
because in dealing with commodities the clients
were subject to considerable fraud. 61 As a consequence, the contract is not binding and does not
have to be performed. 62 According to the second
sentence of § 58 of the Act, the possibility of using
the defence of the difference bargain is limited when
the creditor of the claim avails of claims originating
from other futures bargains against which the claim
may be compensated.
The defence of the difference bargain is dealt with
by § 58 of the Exchange Act. Subject to the first
sentence of this provision, the defence of the
difference bargain according to §§ 762 and 764 of
the German Civil Code cannot be pleaded by a
person for whom the bargain is binding in application of§§ 53 and 57 of the Exchange Act. German
jurisprudence presumes the subsistence of a difference bargain, if the parties at least implicitly agree
that a factual delivery of stocks or bonds is excluded
and that only the difference between the prices
agreed on at the conclusion of the contract and at the
settlement date shall be paid. 63 These are bargains
on index futures because the effective delivery is not
possible and they are aimed at the payment of the
difference between the price of the basic and the
exercise price. According to Schwark, the defence
of the difference bargain is not applicable in the case
of hedging, which is closely related to a bargain with
effective performance and to financial futures which
serve the securing of claims of foreign trade. 64 The
justification for the non-application of the defence of
the difference bargain lies in the fact that the bargain
does not serve the purpose of wagering but an
economically useful purpose. Civil law considers
the difference bargain which is not directed towards
the delivery of ·stocks, bonds or other subjects as
not worthy to be protected by law because its purpose is not directed towards the turnover of goods
61 . Official Motives , Federal Parliament, document 11/
4177, at 20.
62. See for example Werner and Machunsky, Bankenhoftung fur Borsenverluste, WiRe Verlagsgesellschaft, 1989,

at 70.
63. See for example ibid., at 70, 71.
64. Schwark, Note 19 above, at no. 6 to § 58.

or assets but towards the drawing of profits from
exchange fluctuations under the formal observation
of commercial usage. 65
The availability of the defence of the difference
bargain is factually reduced by virtue of § 58 of the
Act to those cases where the client avails of the
defence of the futures bargain as well, because he has
no capacity to contract provided that the bargain was
not cured by the client's acceptance of the bank's
performance on the contract.
However, the defence of the difference bargain
may be forfeited if the client provoked the error of
his contractual partner in believing that he possessed
the capacity to contract 66 or if the bank cannot resist
the contractual propositions of the client because of
his authoritative position, for example as member of
the bank's board 67 or as chief mayor. 68
65 .
66.
67.
68.

Imperial Court, 15 June 1912, RGZ 117 /267.
Schwark, Note 19 above, at no. 27 to § 53.
Imperial Court, 28 September 1935, RGZ 148/357.
Imperial Court, 29 October 1937 , JW 1938 /237 .
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The Curing of the Ineffective Contract by
Performance, § 55 of the Exchange Act
The defence of the futures bargain protects the client
against the obligation to make payments, but it does
not prevent him from paying. The payment by the
client will thus be effective. This regulation con stitutes, therefore, an exception to the principle of
unjust enrichment, according to which performances
have to be restituted if they were made without legal
justification, Federal Supreme Court, 13 July 1987. 1
A transaction which is not effective bv reason of
the defence of the futures bargain may be cured
according to § 55 of the Exchange Act: the transaction to which a client without capacity to contract
participates is effective, once the contract has been
executed. Curing in the sense of § 55 of the Act
means that that which has been performed through
the execution of the contract may not be claimed
back, even if the obligation would not have been
binding, Federal Supreme Court, 15 June 1987. 2
Thus, it is necessary to verify whether there has been
a performance and whether the performance has
been made under the contrac t.
Corresponding with consistent jurisdiction the
Federal Supreme Court, 18 April 1989, 3 held that
according to § 55 of the Act that which has been
performed 'under the contract' may not be claimed
back because for the performing party an effective
obligation did not exist according to §§ 52 and
onward :
If the client has paid under the (non-binding) contractual obligation of the bank in an effective manner,
the ban.le may retain the money. A claim for unjust
enrichment, § 812 of the Civil Code, of the client
1. Federal Supreme Court, 13 July 1987, NJW 198 7/3181,
3184.
2. Federal Supreme Court. 15 June 1987, NJW 1987/3193,
3195.
3. Federal Supreme Court, 18 April 1989, NJW 1989/2120 .
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based on the non-bindingness of the obligation, is nol
justified in that case. The Exchange Act thus protects
the party which has no capacity to contract again st the
obligation to pay; but it does not prevent him from
doing so and, if he does so, makes his performance
binding in law.

Juri sdiction has developed certain criteria for the
effectiveness of this performance under the contract
in the sense of§ 55 of the Act.
The Federal Supreme Court, 15 June 1987, 4 held:
'The mere performance of a security for an obligation the creation of which is uncertain is no performance in the sense of§ 55 of the Act.' Yet an
anticipated performance may constitute a performance in the sense of this provision. The Court
observed:
A corresponding stip ulation must, however, relate to
a certain contract, because otherwise there would be
no performance 'under the contract' in the sense of
§ 55 of the Exchange Act. Here this presupposition
had not been met. The payments by the plaintiff were
not made with regard to certain transactions but on
his securities account from which the defendant transferred them to the futures account.

The payment of a margin is, depending on the agreement, either a performance 'under the contract', or
(in the case of doubt) a performance of a security .5
The Specific General Terms and Conditions for
Trading in Futures used by the credit institutions
provide in Article 3 for compensation of profits and
losse s in the case of current transactions; the variation margins and securities to be provided by the
client may differ accordingly. 6 The terminology
employed in German law is not homogenous, apart
from the term 'securities', th e terms 'margin' or
'deposit' are also used. It should be made clear.
whether any payments made by the client shall
be regarded as security or as an advance payment
which constitutes a performance 'under the contract' . In the absence of any stipulations, it seems
that variation margins cannot be considered as suc h
a performance. 7
Advanced payments on future obligations resulting from (non-binding) trading in futures can constitute performances 'under the contract' according
to the Imperial Court, 11 June 1912. 8 The handing
over of a cheque does not coristitute such a performance but only the subsequent payment. 9 Similarly,
4. Federal Supreme Court, 15 June 1987, NJW 1987/3193,
3195.

5. Federal Supreme Court, 13 December 1982, BGHZ 86/
115, 119; Eberhard Schwark, Borsengesetz, commentary,
C.H. Beck, 1994 (2nd edn), at no. 6 to § 55.
6. Siegfried Kumpel, 'Sonderbedin,,,aungen fur Borsentermingeschafte', WM 1991, Sonderbeilage 1, at 20 .
7. Siegfried. Kumpel, 'Die neuen AGB fur Borsentermingeschafte', WM 1990, 449 to 460 at 455, 457.
8. Imperial Court, 11 June 1912, RGZ 79/406, 408.
9. Baumbach, Duden and Hopt, Hondelsgesetzbuch,
commentary, C.H. Beck, 1989 (28th ednJ, no. 1 to § 55

BorsG.
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the drafting of a bill of exchange does not constitute
a performance but only the subsequent payment
by the debtor. 10 The performance in the sense of
§ 55 of the Act presupposes an irrevocable or final
performance; an advanced performance must relate
to a certain transaction. 11 Similar principles are
applicable in the case of a current account or in the
case of a general bank standing order: a general
agreement on compensation is not sufficient, the
disposition which leads to the payment bas to relate
to a certain identified bargain. 12
The anticipated stipulation of a current account in
order to set off mutual claims will not suffice to consider the withdrawal by the bank as performance
'under the contract' because the anticipated stipulation does not relate to a certain identified bargain
which could be cured. 13 The Federal Supreme
Court, 13 July 1987, 14 held that an agreement on
the advanced payment has to relate to a certain
transaction:
It is accepted that an anticipated agreement on the

compensation of a current accoun t does not constitute
a performance in the sense of § 55 of the Exchange
Act, because it does not relate to a certain transactioo.
This must be similar in the case of agreements on
advanced performances for an indefinite number of
transactions and the related advanced payments ...

This result does not conflict with the previous
judgment of the Court of 13 December 1982, 15
according to which the payment of a margin may
constitute an advance performance. According to
the wording and the sense of § 55 of the Exchange
Act, advanced payments on future obligations
deriving from certain futures transactions are
performances 'under the contract'. These are not
performances relating to a global agreement on
advanced payments. This is different when the
client opens a current account on which he maintains a sufficient deposit if he has been advised in
advance on the effective compensation according to
§§ 55 and 56 of the Exchange Act.
In a case decided by the District Court of Frankfurt, 27 February 1989, 16 a student opened a savings
account w hich was to serve at the same time as a
clearing account for dealing in securities. In order to
execute the different obligations corresponding to
the option bargains, the plaintiff did not make payments to the bank but the bank withdrew the money

10. Schwark. Note 5 above, at no. 7 to § 55.
11. Federal SupremeCourt.15
June 1987. NJW 1987/ 3193 .
12 . Baumbach, Duden and Hopt, Note 9 above, at no. 1 to
§ 55 BorsG.
13 . Federal Supreme Court. 13 July 1987. ZIP 1987/ 1170:
18 April 1989, NJW 1989 /2120 .
14. Fedora! Supreme Court, 13 July 1987. NJW1987 /3181,
3184 .
15. Federal Supreme Court, 13 December 1982, NJW
1983 /940.
16. District Court of Frankfurt, 27 l·ebroary 1989 , W:vt
1989/750.

from the plaintiff's account in agreement with the
arrangement between the pa.."ties. The Court held:
Even though an anticipated performance may constitute a performance in the sense of § 55 of the
Exchange Act, this would presuppose an agreement to
the extent that the payment is made in execution of a
certain transaction and that this shall be executed
upon this performance. Here, there is no such agreement, because the parties had only generally agreed
upon the compensation of the deposits from the
saving account of the plaintiff against the claims of
the defendant deriving from the dealings executed in
securities.

According to the District Court of Dusseldorf,
26 October 1990, 17 a mere passive conduct of the
client which lies in the receipt of bills for losses,
charges and extra fees deriving from a transaction in
futures, on a current account of the client, does not
constitute the effective recognition of the positions
of such transactions in the sense of § 55 of the
Exchange Act. But a 'performance' in the sense of
§ 55 of the Act will be assumed if the client closes
the account without reservation - the retroactive
agreement lies in the closing of the account. Therefore the relevant registrations on to the current
account constitute a performance in the sense of§ 55
of the Act.
However, in a case decided by the Federal
Supreme Court, 25 June 1991, 18 it was held that
the unenforceable claim of the defendant, a saving
bank, was not cured by performance according to
§ 55 of the Act:
§ 55 of the Exchange Act envisages a performance
which has been made for the execution of a certain

futures bargain. This is unanimous in the case of
anticipated agreements on compensation concerning
a current account or in the case of a blanket agreement
on anticipated performances of an undetermined
number of transactions and for the related advanced
payments which have been made 19 • • • Nothing else
can be accepted io the case where the plaintiff signs
in blank anticipated declarati on s of com pensation and
redemption apart from a current account which, at the
lime of issue , did not actually relate to certain futures
bargains. They were not executed under certain contracts but with regard to future, yet uncertain and
unenforceable claims of the defendant, arising from
yet unknown ti-ansaclions in futures.

The Court held:
The defence of the futures bargain serves the
protection of the person who has oo capacity to
contract against losses arising from risky trading in
futures , to which he has been induced io expectation
of high profits. 20 This protection ceases according

17. District Court of Diisseldorf. 26 October 1990. WM
1991 /404. wb..ich referred to the Federal Supremo Court ,
18 April 1989, XJW 1989 /2120 .
18. Federal Supreme Court, 25 June 1991, WM 1991/1367
19. Federal Supreme Court, 18 April 1989, WM 1989 /807.
20. Federal Supreme Court, 16 April 1988, WM 1989 /323 .
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to § 55 of the Exchange Act with the execution of
the contractual partner's unenforceable claim. Even a
subsequential agreement on compensation can be
considered as a performance under the contract if it
has been made expressly and with the knowledge to
part with one's own assets in order to redeem obligations arising from certain futures bargains. 21 This is
not so not onlv in the case of an assumed intention
implied from the mere inactivity of the client 22 but
also if the client, after anticipated agreements on
compensation which are ineffective due to their iacking clarity, merely orders further commissions or
concludes again ineffective agreements for the future.
Thus particular regard should be paid to compensa tion clauses in the general terms and conditions
used by banks or brokers. The intention of the client
to the subsequent compensation
of certain claims
from futures bargains cannot be implied or fictitiously assumed. 23 Such general terms and conditions would not meet the subjective requirements
according to which the toleration without protest of
a compensation would constitute the recognition
of a certain settlement. 24 Thus the mere silence of
a client after the mailing of statements of account
by a bank or broker cannot be deemed as a declara tion of intention. Similarly, in the case of current
accounts the declaration on anticipated compensation does not lead to performance in the sense of
§ 55 of the Act; neither does the implicit recognition
of balances of account lead to an anticipated agree ment on performance. 25
Con cerning the compensation of claims deriving
from futures bargains § 56 of the Act states that
the compensation with claims deriving from other
futures bargains is possible, even if the bargains do
not create a binding obligation according to §§ 52
and 53 of the Act. It is not required that the main
claim derives from a binding bargain . 26 Closely
related to § 55 of the Exchange Act is § 59 according
to which the provisions of §§ 52 to 58 of the Act
are applicable to an agreemen t by which a party
incurs an obligation with regard to the other party
in order to execute an obligation deriving from a
non -prohibited futures bargain . The purpose of this
provision is to avoid that non -binding futures
bargains be made binding, for example by a written
acknowledgement of debt. The acceptance of a sta te ment of account in the case of current accounts is not
sufficient to constitute an acknowledgement. 27 The
agreement on the transformation
of an obligation
resul ting from a futures bargain to a credit debt falls

21. Federa l Supreme Court, 18 April 1989, NJW 1989/
2120.
22. Ibid .
23. Schwark. Note 5 above, at no . 10 to § 55.
24. Federal Supreme Court , 16 November 1987, WM
1988/144, 147; Schwai-k, Note 5 above, at no. 10 to § 55.
25. Ibid., at no. i6 to§ 55.
26. Ibid., at no. 4 to§ 56.
27. Ibid., at no. 2 to§ 59.
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wi thin § 59 of the Act - as a consequence of this
provision the credit debt will be subject to the
provisions of §§ 52 to 58 of the Exchange Act. 28
In a case decided by the Federal Supreme Court,
14 December 1987, 29 the parties agreed on trading
in futures. The plaintiff executed these transactions
with the defendant's money which was paid on an
account named 'Fo lgtscheingeschafte'.
After losses
were incurred the defendant threatened the plaintiff
with criminal charges because of fraud and asked
him to sign a written acknowledgement
of debt for
DM750,000 which was executed by a notary and
signed accordingly by the plaintiff. After the defendant attempted to enforce the acknowledgement,
the
plaintiff brought a suit asserting among other things
that the bargain s at the basis of the acknowledgement were not binding because the defendant had no
capacity to contract, so that the obligations could not
have been binding and the re lated written acknowledgement of debt was also non -binding because it
would equally be subject to the defence of the
difference bargain in application of § 59 of the Act.
The Court stated that the acknowledgement
was not
made by the losing party and held:
We are not concerned with the exemption of nonbinding bargains but with the repayment of a part of
those payments which were made by the defendant
under the - assumedly - non-binding bargains ...
Accordingly, as concerns the effectiveness of the
plaintiff's acknowledgement, it does not matter
whether the bargains of the parties were wagering,
difference or futures bargains.

The Curing of the Ineffective Contract
by Delivery, § 57 of the Exchange Act
On appeal from the Court of Appeals of Berlin, the
Federal Supreme Court, 1.8 April 1989, 30 held:
According to§ 57 of the Exchange Act, a permissible
but by reason of failing capacity to contract nonbinding transaction in futures is effective with
retroactive effect, if the other party, at the time when
or after the performance is due, accepts the execution
of the other party and the other party performs the
obligation. The reason for this regulatio n lies in the
fact that transactions in futures are occasionally
concluded for the purpose of investment or for a
factual use of the contractual subject-matter so that it
seemed indicated to admit with legal effect such
transactions which are from an economic view similar
to spot bargains. For example, if in the case of an
option for the purchase of shares after the call the
shares which constitute the subject of the contract are

Federnl Supreme Court, 22 October 1984, BGHZ
92/317, 325.
29. Federal Supreme Court, 14 December 1987, NJW
1988/1086 .
30. Federal Supreme Court , 18 April 1989, NJW 1989/
2120.
28 .
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effect ively supp lied by the bank to the client who has
no capa city to contract, the tran saction on the opti on
is conside red effective with retroactive effect wi th the
consequence that the bank obtains a legally binding
right to the price for the option and the share s.

Thus according to § 57 of the Act, a no n-binding
futu res bargain will be considere d as bindin g with
retr oact ive effect if a party has accepted the performance of the other party at or after the tim e when
th e performance is due .31
Simil arly, the optio n price and the ch arges or
commission or a non-binding bargain will be due , if
the shares are instantly reso ld on the spot trading
market. 32 However, the client' s paym ent of the
price in the case of an option is not conceived as a
(partial) performance of the futures bargain but the
pre supp ositio n for the execution of the second phase
of the bargain; likewise the grant of the option right
does not constitute a mutually agreed par tial performance of the whole bargain. 33 The declaration of
cons ent has to be made after or at the time when the
performance is due, a declaration before that time is
without effect .34 The declaration may be implie d if
th e performance is accepted or if parts of the counter
perform anc e are executed by the recipi ent. 35 Howeve r, the mere receipt of the bank statements of a
current account does not constitute an imp lied
acceptance of the performance. Section 57 of the Act
is appli cabl e in the case of an execut ion of the
futures barga in by factual performance. This is an
exceptional case in whi ch the client uses the bargain
for capit al investment or for the acqui sition of the
contractual subject , so that the bargain comes clos e
to the spot bargain. For this reason, the use of the
fut ures defence would not be justified . An effective
perform ance in the sen se of § 5 7 of the Act can
be assum ed in the cas e of an option bargain or a
futures barg ain on shares or bonds if a factual transfer of property takes place, in particular through
a deposit. 36 Acco rding to jurisdi ction the actual
37
receipt of th e mon ey or of the sh ares is requi red.
Genera lly, the mere crediting of the money to a stock
acc ount is not su fficient to constitute the acc ep tance
of a performa nce - what matters is that th e client

Baumb ac h. Duden and Hopt, Note 9 above. at no. 1 to
BorsenG .
Schwark . Note 5 above. at no. 3 to§ 57.
Ibid., at no. 7 to § 57; in no . 8 the author doubts that
this sol ution would reflect the attempt ed custom er
protection, aimed at by the legislator wit h the mod ificati on
of the F.xchange Act in 1989, because the purchaser of a non binding option who has effectively paid the option price
according to § 55 of the Act would not obtain an effective
right in the exercise of the option.
34. Distr ict Court of Mannheim, 10 December 1986. WM
1987/253, 255.
35. Schwark, Note 5 above, at no. 10 to§ 57.
36. Baumbach, Duden and Hopt, Kote 9 above, at no. 1 to
§ 57 BorscnG .
37. Feder al Sup reme Court, 22 October 1984 , BGHZ
92/317, 324.

31.
§ 57
32.
33.

acqu ires property in the shares. Thi s will be the case
if the client obtained property in the shares, in
particular by the creation of a depot, eve n if the
share s are immediately sold aften-vards in order to
realise the difference . According to the Provincial
Court of Diisseldorf, 29 June 1988, 38 § 57 of the Act
is not app lica ble if the client res ells the shares
without acquiring ·an interim property and the difference is created by a compen satio n .

The General Obligation of Providing
Information
The official moti ves 39 to the amendment of the
Excha nge Act in 1989 made reference to a general
obligation of information whi ch exceeds the in ·
formation constitutive of the capacity to contract in
the sense of § 53 of the Act : 'By reason of the particu lar situation in the ind ivid ual cas e depending
upon the person of the client, the agents and credit
institutions which conclude tran sactions in futures
with pri vate investors may be bound to perform
additi onal oblig atio ns of advising, info rming and
warni ng. ' This statement has been sustained by the
District Court of Berlin, 24 September 19 91. 40
Before th e amendm en t of the Act in 1989, juris prudence developed this general obligation of information, in part icular with regard to commo dity
contracts. Jurisdiction was concerned in particular
with the broker's commission s and extra charges
due to agents. The infor mati on required should
discl ose down the prices, commissions and ch arges
and the relation to the reduced cha nces of drawing
a profit. 4 1 The basis for this general obligation of
information is seen in the pre-contractual obligation
to refrain from injuri ng the other party's interests
durin g the contr act ual negoti ations. 42 The obligation subsi sts only betwee n the parties to the contract. An agent who mediates a futures bar gain may,
exc eptionally, be liable himself if he made use of
the client 's con fide nce and/or if he has influen ced
the contractual negoti ati ons bec ause of a paramount
economi c interest; in particular a relation of con fidence is created by such person s who appear to be

38. Provincial Court of Dusseldorf. 29 June 1988, ZlP
1988/1034, 1035.
document
Motive s, Federal Parliament,
39. Official
IJO . 11/41 77, at 19 .
40. District Court of Berlin, 24 September 1991, WM
1992/93.
41. .Federal Supreme Court, 6 December 1983. WM
1984 /81; 11 January 1988, WM 1988/291, 293 : 11 July 1988 .
BGIIZ 105 /108.
42. This obligation is calle d ' culpa in contrahe ndo ', here it

attaches to the concl usion of the agency con tract. sec for
example Federal Supreme Court, 17 March 1992, NJW
1992 / 1879; Provincial Court of Diisseldorf. 6 June 1990. WM
1990 / 1707; Provincial Court of Hamburg, 14 December 1988.
WM 1989/1241; District Court ofB erlin, 24 September 1991,
WM 1992/93, 95, 96.
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much experienced and skilled and who generate the
impre ssion of reliability and thu s offer for the client
an additional guaranty for the correctness of the
statements. 43
The subsistence and scope of the general obligation of information depend s on the circumstances
of the particular case . The mere recommendation of
the conclusion of futures bargain s to a person without
capacity to contract does not constitute a breach
of the pre-contractual obligation of information, un less the bank incites to gambling on the exchange,
constituting a criminal offence according to § 89 of
the Act. 44
A basic case is Federal Supreme Court, 5 November
1984, 45 which concerned the risk deriving from
extra charges on the purchase of options in gold.
The Court held that the development of the quota tion is of decisive importance for th e purchaser of an
option 'Who is ignorant of it and who is not familiar
with transactions of this kind cannot recognise that
his chance of winning may be considerably dimin ished in the case of high extra charges' . The Court
continued:
Only if he [the purchaser of an option] knows this
and how the brokers estimate the value of an option
in consideration of a reasonably expectable future
development of the quotation, he may, insofar as this
is possible in the case of speculative transactions,
make an appropriate decision as to whether he wants
to incur the risk of losses, increased by an extra charge
on the price - possibly because of the services
offered.

The Court held that
the purchaser of an option has, in principle, to be
informed of the price for the option at the exchange
including the usual extra charge (broker commission)
... Further, advice has to be given on the fact that the
price for the option indicates the frame for a risk
spread which the market considers as reasonable,
because the option, according to the estimation of the
exchange rate of the exchange trade has a chance of
winning which is worth the price of the option.
Further within this context the client has to be
informed that any extra charges on the price for
the option (including the usual broker commission)
modifies and depreciates the expectations of profits,
because a higher increase in the exchange rate than
the one considered realistic by the exchange traders is
requi red in order to enter the profitability sphere. This
information has to be given, in order to make it clear
to the clients that the extra charge on the price does

Provincial Court of Hamburg , 14 December 1988, WM
1989/124 1; District Court of Berlin, 24 September 1991, vVM
1992/93, 96.
44. Federal Supreme Court , 18 April 1989, NfW 1989 /
2120.
45 . Federal Supreme Court, 5 November 1984, NJW
43.

1986/123.

not mere ly mean a hig her price for the same subjectmatter but that for this reason the basis of transaction
may be decisively modified and reduced .

A distinction may be made between objective and
subjective circumstances - the first attach to the
individual bargain which may be complicated in
structure and thus demand particular informa tion,
advice or warning - the second relate to the client's
competence to understand the bargain.

Objective Elements of the General
Obligation of Providing Information
The objective elements relate to the bargain of the
parties. The mere grant of a credit to the client does
not oblige the bank to give advice in a particu lar
manner on the use of the credit unless the invest ment in futures is connected with an additional risk
or if the bank avails of specific information on the
bargain not accessible to the client. The general
recommendation of trading in futures to a client
withoui capacity to contract does not vio late the
obligation of providing information. The informa tion should explain the execution of the transaction,
so that, for example, the client knows that he will
have to exercise ihe option if he want s to draw a
profit. The information shall in particular break
down the charges, commission and other elements
of the price the client bas to pay . The principles on
the general obligation of providing information
which were developed by jurisdiction in the case of
commodity options and futures are applied to financial futures. The Federal Supreme Court, 17 March
1992, 46 pointed out that the Court in a previous
decision accepted an obligation of providing information concerning the broker commission and extra
charges in the case of commodity futures irrespective of the distinction as to the obligation of providing information concerning the commission or
extra charges in the case of commodity options. The
Court dea lt with financial futures in currencies,
however, the plaintiff did not assert that the
defendant, a bank, would have charged an excessive
commission. The Court held:
Here one might consider if at all an obligation of
information on the risk of speculation which appe .rtains to any futures bargain in currencies. The futures
bargains relating to dollars were, however, not so
complicated in their structure that the related risk
would not have been recognisable without a particularly competent recommendation . The case concerned
the fact that the dollars bought in a futures bargain
would have yielded a profit at a rise in the exchange
rate, and a loss at a decline in the exchange rate .

Federal Supreme Court, 17 March 1992, WM 1992/682,
683, 684, with reference to 17 October 1989, WM 1990/61 .

46 .
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The District Court of Berlin, 24 September 1991 ,47
held:
The written information on the typical risks of losses
of trading in futures does not release the bank from
the necessary con sultation respectively warning the
client of pos sible additional risks. By reason of the
particular situation in each individual case, the banks
may be obliged to fulfil additional obligations of
providing advice and warning. Within this regard it
does not matter whether the initiative to conclude the
bargain started from the client himself or from the
credit institutions.

The case concerned the purchase of options in
shares. In this particular case the District Court of
Berlin held :48
Concerning the requirement of the obligation of the
providing of information in the case of the so -cailed
trading in futures since long time high demands
are to be made . These principles are applicable now
to the options of shares and indices of shares (Federal
Supreme Court, 27 November 1990, WM 1991/127
and onward) . Accordingly, only in the case of an
insignificant extra charge or broker's commission an
additional information may be left out of considera tion . It may be undetermined from which margin
onward an extra charge or commission will no longer
be considered insignificant. An extra charge of more
than 12 per cent - as in the present case - meets the
requirements in any case (Federal Supreme Court,
27 November 1990, WM 1991/127, 129). In the case of
such an extra charge the seller respectively the agent
has to inform in writing on the economic relevance of
the extra charge. To a lawful information belongs in
this case the indication 'that any extra charge or
broker's commis sion on the price of the option
modifies and worsens the expectation of profits for the
reason that a higher increase in the market is
necessary, in order to enter the profitable sphere'
(Federal Supreme Court, 27 November 1990 , WM
1991/127,

129).

On appeal from the Court of Appeals of Berlin , the
Federal Supreme Court, 18 April 1989 ,49 had to
decide in a case where the plaintiff bought an op tion for the purchase of shares from a co -operative
bank. After the expiration of the option, the plaintiff
claimed the repayment of the option price and extra
charges from the bank asserting that the bank should
not have recommended trading in futures to a person
without capacity to contract. The Court held that the
mere recommendation of trading in futures did not
violate the bank's obligation of providing informa tion - the bank did not commit the criminal offence
of incitement to gambling at an exchange according
to § 89 of the Exchange Act. The Court considered it
essential whether the bank informed the client that
District Court of Berlin, 24 September 1991, WM
1992/93, 94 .
48 . District Court of Berlin, 24 September 1991, WM
1992/93, 95.
49 . Federal Supreme Court, 18 April 1989, NJW 1989 /
?.120.
47 .

she had to exercise the option before the expiration
of the period for which it was agreed upon if any
profit should derive from the bargain, and that in the
case of a non-exercise of the option the whole in vestment for the purchase of the option would be
lost and that the bank would not by itself advise her
on the impending expiration of the term of the
option and her right to. exercise it.
The Federal Supreme Court, 16 April 1991 , 50
held on appeal from the Provincial Court of Stuttgart
that in the case in which a bank grants a credit an
obligation of information will be assumed only exceptionally, 'so if the bank creates an additional
jeopardy in addition to the general risks of the
project for the client or if it favours its emergence,
or if it has, in relation to the particular risks of the
project to be supported, a specific advance knowledge with regard to the client' . Thus it can be
assumed that the grant of a credit will not increase
the bank's obligation of information if the client uses
the credit for sp eculation. The risks related to speculation will not be transferred from the speculator to
the bank .

Subjective Elements of the General
Obligation of Providing Inform ation
The general obligation of information subsists with
regard to any private client, however, in the case
of merchants with capacity to contract only if they
are not versed with the particularities of the futures
bargain . 5 1
The Federal Supreme Court, 16 Ap ril 1991, 52
held that within th e examination of the existence of
particular circumstances of the case the client who
had introduced himself to the bank as inv estment
consultant and economic expert consultant was not
in a particular need of protection .
The Federal Supreme Court, 17 March 1992, 53
concerned with currency futures focused on the
personal qualities of the client and held : 'Under all
circumstances, an experienced man, familiar with
the use of different currencies, in a superior pro fessional position such as Dr H . did not need any
additional information nor particular information
on the scope of the possibly impending losses .'
On appeal from the Court of Appeals of Berlin, the
Federal Supreme Court, 18 April 1989, 54 considered
it as essential whether the bank had informed the
client that she had to exercise the option before the

50. Federal Supreme Court, 16 April 1991. NJW 1991 /
1956.
51. Schwark, Note 5 above, at no. 30 to§ 53.
52. Federal Supreme Court, 16 April 1991, NJW 1991 /
1956.
53 . Federal Supreme Court, 17 March 1992, WM 1992 /682.
54. Federal Supreme Court, 18 April 1989, NJW 1989/
2120, on appeal from the Court of Appeals of Berlin.
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expiry of the period for which it was agreed if any
profit should derive from the bargain, and that in
the case of a non-exercise of the option the whole
investment for the purchase of the option would be
lost and that the bank would not by itself advise her
on the impending expiration of the term of the
option and its right to exercise it.

The Form of the Genera l Informat ion
The official motives to the amendment of the Exchange Act in 1989 state: 55 'In principle the necessary advice and information due for the fulfilment of
this obllgation may be given in an oral communication. The written form is necessary only as con cerns those risks which typically relate to trading in
futures.'
However, it seems recommendable, to use the
written form. Before the amendment of the Act. the
Federal Supreme Court, 11 July 1988, 56 held that
the information due to the purchaser of commodity
options bad, in principle to be supplied in writing
and not exclusively by telephone: 'The telephone
conversation with the seller has, insofar as the
explanations are concerned, the task of evaluating
the figures relevant for the individual bargain and to
clear and discuss the doubts of the prospective
purchaser caused by the written information.'
After the modification of the Act in 1989 the
District Court of Berlin, 24 September 1991, 57 held
that the additional information due on extra charges
on an option had to be delivered in writing: 'Tn the
case of such an extra charge the seller, respectively
the agent, has to inform, in writing, of the economic
relevance of the extra charge.'
The mere use of a brochure may oot be sufficient.
The Provincial Court of Dusseldorf, 6 June 1990. 58
held that such a usage will not suffice the requirement of a pre-contractual obligation of providing
information, if its content is not determined by
the intent to assure the client of the necessary acquaintance with the transaction but to free the agent,
broker or bank itself from the suggestion of not
having sufficiently fulfilled the obligation of providing information. According to the Provincial
Court of Dusseldorf, 3 June 1993, 59 the manager of
the company which uses the brochure may himself
be liable for damages if the information contained
in the brochure is not sufficient.
55.
no .
!i6.
57
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Federal Supreme Court. 11 July 1988, NJW 1988/288 2.
District C"'.ourtof Berlin. 24 September 1991, WM

1992 /93. 94 .

58. Provincial Court of Diisscldorf, 6 June 1990. WM
1990/ 1707.
59. Provinci al Court of Oiissc ldo rf, 3 June 1993, \\'M
1993/1747 .

The written form of information as used bv the
German Futures Exchange in order to illustrate and
to present the different bargains in the German and
English languages is certainly sufficient to explain
the different contractual types offered. Since the
legislator attempted with the modification of the
Act the adaptation of German trading in futures to
international standards. the contracts traded at the
German Futures Exchange are similar in structure to
those traded elsewhere. The information on the
basic structure of the contracts, the execution of the
transactions and on the price-determining factors in
these brochures shall suffice for the requirements
imposed by jurisdiction on the general obligation of
information.

