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The Federal Supreme Court 1 has held that damages for 
immaterial injuries caused by the publication of untrue 
facts are based not so much on the analogy to damages 
for pain and suffering but directly on the violation of the 
constitutional rights of human dignity and personal lib
erties. Accordingly it seems that the Court has opened 
the way for more generosity when awarding damages 
for violations of general personality rights through the 
press. 

Legal Provisions 
The German Basic Law (Constitution) 
Article 1. Protection of human rights. (1) Human dignity is 
inviolable. ( ... ) 

Article 2. Personal rights and liberties. (1) Every person 
has the right to the free development of his personality, 
insofar as he does not violate the rights of other persons 
and does not contravene the constitutional order or the 
moral laws. ( ... ) 

Article 5. Right in the freedom of speech and writing. 
(1) ( ... ) The freedom of the press is guaranteed. ( .. . ) 

The German Civil Code 
§ 823. Liability for damages. (1) Who violates unlawfully . 
the life, body, health, freedom, property or any other right 
of another person with intent or negligence is liable to pay 
damages to the other person.( ... ) 

§ 847. Compensation for pain and suffering. (1) In the 
case of the violation of the body or health or in the case of 
a deprivation of liberty the injured person may demand a 
fair compensation for pain and suffering for his damage 
which is not a damage to his wealth. ( ... ) 

§ 1004. Claims for removal and for injunction. (1) If the 
ownership is interfered with otherwise than by disposses
sion or withholding of possession, the owner may demand 
from the disturber the removal of the interference. If fur
ther interference is to be apprehended, the owner may sue 
for an injunction. ( ... ) 

Remedies against the Press Publishing Untrue 
Facts Causing a Violation of the General 
Personality Rights 
Individuals facing the publication of untrue facts by the 
press which cause a violation of their general personality 
rights basically avail of four remedies in order to 

1 Federal Supreme Court of 15 November 1994, 'Caroline of 
Monaco' , VI ZR 56/94. 

compensate material and immaterial damages. 2 First they 
may, on the principles of tort law, apply for an injunction 
against the disturber, for example the journal or author, in 
the case where there is a risk or danger of a (repeated) vio
lation of a legally protected position. They may, second, 
ask for a counter-representation which is regulated in the 
press laws, broadcasting and media laws and related 
treaties of the German provinces, based on the general 
personality rights. Third, and also on the principles of tort 
law, an injured person may claim a correction of the 
untrue facts from the disturber .3 Fourth, and in relation to 
material and immaterial injuries, the victim may claim 
damages, in the latter case, however, only subject to the 
conditions that there is a serious violation of the general 
personality rights, fault of the tortfeasor and no other rem
edy providing a compensation. 

The protection of the general personality rights is rudi
mentarily regulated by the legislator. 4 After extensive dis
cussions among German lawyers the Federal Supreme 
Court recognised the concept in 1954.5 Based on Articles 
1 and 2 of the German Basic Law which establish funda
mental rights which cannot even be encroached on by 
ordinary laws, the general personality rights are protected 
as 'any other rights' in the sense of§ 823 of the Civil Code 
which is the central provision of German tort law. 

The recognition of the general personality rights does 
not permit the inference when and under which circum
stances an unlawful violation of these rights can be 
assumed. The mere interference with the interests of an 
individual person is not sufficient. In application of the 
test of the weighing of the values and interests involved, 
jurisprudence developed categories of the general per
sonality rights the violation of which entails the possibility 
to resort to legal action. Protected interests in this sense 
are the private, intimate and secret sphere of a person, his 
honour, reputation and the claim to a social prestige, the 

2 See, for example, Palandt, Burgerliches Gesetzbuch, commentary, 
C.H. Beck, Munich 1995 (54th edn), No. 199 to § 823 of the Civil 
Code. The classes of remedies are, however , not exclusive - other 
remedies may be available on the application of the general princi
ples concerning the remedying of damages, for example the right of 
the publication of the judgment ordering the injunction, Federal 
Supreme Court of25 November 1986, 'Fascist', NJW 1987/1400. In 
the case decided by the Federal Supreme Court of 11 May 1977, 
'Alcohol test', NJW 1978/210, it was held that the victim 
of the assertion of untrue facts concerning his products which were 
disseminated by the press has the right to publish advertisements in 
the same journal at the cost of the publisher if the advertisements are 
necessary to restore the reputation. 
3 The claim for a correction ('Berichtigung') may assume different 
forms. The plaintiff may ask for a retraction ('Widerruf), for a recti
fication ('Richtigstellung'), for a clarification ('Klarstellung'), a revo
cation ('Riicknahme'), a non-sustention ('Nichtaufrechterhaltung') or 
a supplementation ('Erganzung '). 
4 The Civil Code regulates the right in the name, § 12 (see, for 
example, Arnold Vahrenwald, 'Federal Supreme Court of 
09.06.1994, "McLaren"', [1995] 4 EIPR D-95 and the right in the 
own portrait is regulated in the Artistic Authors' Rights Act of 1907 
(see Arnold Vahrenwald, 'Photographs and Privacy in Germany ', 
[1994] 6 ENT.LR 205. 
5 See Federal Supreme Court of 25 May 1954, 'Letters to the edi
tor', NJW 1954/827. The development of the concept of the general 
personality rights was explained by Federal Constitutional Court, 
order of 14 February 1973, 'Princess Soraya', NJW 1973/1221. 



right in the own words, in the own portrait and the pre
sentation of the own personality. These rights may conflict 

with the constitutional rights which are guaranteed by 

Article 5 of the Basic Law, the freedom of speech and writ

ing and the freedom of the press so that the court has to 
achieve a balance of the legally protected interests 

involved. 

Facts 
Publication 1 
In its edition of 19 March 1992, issue 13/1992, the journal 

B published on the cover page a picture of the Princess of 
Monaco with the text: 'Exclusive - Caroline speaks for the 

first time - of sadness, of hate of the world, of the seeking 
forluck'. 

In the table of contents the subject-matter of the article 

was referred to with the following words : 'Exclusive: 
Caroline of Monaco. "Why I hate this life"'. The article 

was published at page 16 and onwards with the headline: 

'Caroline. The Psycho-interview '. Under this headline an 

intermediate smaller headline stated: 'At the fireplace of 

the . .. sport hotel . .. Princess Caroline talked about her 

sadness, hate of the world and seeking for luck. A journal

ist listened to it and wrote it down on paper'. Below one 

can read in large line spacing this text: 

Wherever I go, photographers are chasing me. Really, can 

nobody imagine that all this trouble may be too much? For me 

it is too much. The boundaries of the bearable have been 

exceeded for a long time. I said to myself: now this must stop, 

once and forever, I do not want to talk about myself in public. 

I never have. I do not give interviews, and I do not want to be 

photographed constantly. That I talk now is an exception. The 

only one. So that the world knows about it. 

Then statements are reproduced which the plaintiff is said 
to have made during a 'Blitz-interview' with a journalist: 

Caroline says: 'Really, I do not want to talk to anybody.' 

Question: Why do you look so serious, Princess? Caroline : 'At 

the ski lift, on the slope, everywhere there are nosy people 

and photographers. I do not like this. I can't be myself.' 

Caroline on her seeking of luck: 'It concerns my future life. I 

want quiet and peace.' Caroline on her future: 'I do not want 

to appear in public, I no longer want to be a person in the pub

lic interest , and, in particular, to be stared at.' 

Publication 2 
On the cover page of journal B of 21 May 1992, issue 

22/1992, a photograph of the plaintiff is published and the 

text in large letters: 'Caroline. Again I have a family', fol

lowed by the sentence in smaller letters: 'And 13 other 

Confusing Games of Love', and, top right, in small letters 

the additional words: 'The evidence by photography: the 

first snapshot from the new family album . Caroline, 35, 

Vincent Lindon, 32, Pierre, 4'. The table of contents 

announces the article with the headline. 'People in Love . 
Report from Paradise', at page 22 and onwards which is 

published with the sub-title: 'Caroline Kisses the 

Summer. His Name is Vincent Lindon'. 
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Publication 3 
In issue 35/1992 of 20 August 1992 the journal G pub

lished on the cover page a photomontage of the plaintiff 
showing her as a bride with a white veil, side by side with 

Vincent Lindon , and the text, printed at the left side of the 

photomontage, stating: '!Cl PARIS says we know: 
Wedding in September! Caroline in luck', and, addition

ally, in small print: 'The Princess in white, it could happen 

just like in this photomontage, Caroline and her Vincent' . 

The table of contents announced the article within the 

rubric 'Current Affairs': 'Caroline: The luck came back', at 

page 4 and onwards. 

Court Actions Taken by the Princess 
Publication 1 
After the Princess's unsuccessful written warning in 

which she stated that she had never given an interview to 

a journalist of the defendant in a hotel in Austria, she 

obtained a preliminary injunction by the lower instance 

court which the defendant now recognises as permanent. 

The defendant was also ordered by the court to publish a 

counter-representation issued by the Princess in a subse

quent issue of the journal. It was published, however, with 

the following notice of the publisher: 'Princess Caroline 

was right: B was left in the lurch by a wrong agency report 

and apologises. The editors.' 
The plaintiff asserted that she had not given an inter

view, neither to the defendant nor to anybody else, and 

that she had not said anything but the sentence: 'I do not 

give interviews'. She claimed that the defendant should 

publish a declaration under the headline 'retraction' with 

the following text: 'At page 1 of the edition of 19 March 

1992 B announced the publication of an exclusive inter

view with Princess C. of Monaco. At page 17 and onwards 

this interview was published within an editorial contribu

tion. In this respect we make clear that Caroline of 
Monaco did not give an interview to B. The publisher.' 

The Princess also claimed that the ~omprehensive 

retraction should be published at page 1 of the journal B, 

the word 'retraction' in size and letters identical to the 
word 'Caroline' in the text complained of, the subsequent 

text being published in the style of the word 'exclusive' in 

the text complained of and the retraction being contained 

in the table of contents. 

Publication 2 
The plaintiff was granted an injunction by the lower 

instance court ordering the defendant to refrain from mak
ing the assertion: 'Again I have a family' and 'Snapshot 

.. .', and to publish a counter-representation which was 

published in one of the subsequent issues of the journal 

with the text: 

In B, issue 22/1992 of 21 May 1992, I am quoted at page 1, 

saying 'Again I have a family'. In this respect I state: This quo

tation does not originate from me . With reference to a photo

graph which was published at page 1 and which shows me, B 

asserts: 'The proof by photography: a first snapshot from the 
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family album'. In this respect I state: The photograph does not 
originate from my family album. 

Contrary to the counter-representation the journal pub
lished a sentence in bold letters: 'The evidence: Even 
Caroline reads B.' The Princess asserted that she did not 
say: 'Again I have a family', and that the cover photograph 
did not originate from her family album, but that it was a 
so-called 'Paparazzi' photograph which, while violating 
her intimate sphere and without her knowledge and con
sent, must have been made by unknown photographers 
who unlawfully invaded her fenced-in property. She 
claimed that the defendant should publish a rectification 
concerning the untrue impressions arising from the publi
cation that she had said: 'Again I have a family', and that 
the photograph on the cover page originated from her 
family album. The whole rectification would have to be 
published on page 1, the size and type of the letters of the 
word 'rectification' being identical in size to the letters of 
the word 'Caroline' in the text complained of. 

Publication 3 
The Princess asserted that the statement according to 
which she would marry in September was wrong and that 
the photomontage, like the 'Paparazzi' photograph, vio
lated her personality rights. Similar to the case of publica
tion 1 she claimed a rectification on the cover page of the 
journal, the word 'rectification' being similar in size and 
letters to the word 'Caroline' and the other text to the size 
of the word 'Wedding' contained in the publication com
plained of. 

Damages 
The Princess claimed damages at the court's discretion, 
however, a minimum ofDMl00,000. She asserted that all 
stories were invented and that the defendant had violated 
her general personality rights and the right in the own 
portrait. 

Courts of First and Second Instance 
The District Court of Hamburg rendered a judgment in 
favour of the Princess apart from the award of damages 
which it fixed at DM30,000 only. On the appeal of both 
parties, the Provincial Court of Hamburg confirmed the 
judgment with the proviso that the size of the letters in the 
retraction and the rectifications should be smaller. Both 
parties appealed to the Federal Supreme Court. 

Decision 
The Federal Supreme Court held: 

(1) In the case in which the assertion of untrue facts on 
the cover page of a journal leads to a continuous viola
tion of the personality rights of the person concerned, 
the victim may ask the publisher of the journal that a 
retraction is published also on the front page. The lay
out of the printing of the retraction must be susceptible 

to raise the degree of attention in the reader which the 
assertion complained of attracted; but it has to leave 
enough space for other contributions in the journal. 
(2) In the case in which the general personality rights of 
the person aggrieved were violated wilfully with a view 
to increasing the circulation of the journal and the prof
its, the concept of prevention demands the inclusion of 
profits as a factor for the calculation of the amount of 
damages. 

Violation of the General Personality Rights 
The general personality rights are based on Articles 1 and 
2 of the German Basic Law and protected by tort law 
according to the relevant provisions of the German Civil 
Code. But whereas generally the performance of the ele
ments of an express legal prohibition is indicative of the 
unlawfulness of a conduct, this criterion is inapplicable in 
the case of the violation of the general personality rights. 
According to German jurisprudence 6 the possibility of the 
conflict of different personality rights demands a weighing 
of interests and values: the unlawfulness of the conduct can 
only be inferred from the behaviour leading to the injury 
which is to be disapproved. Whether there is a violation of 
the general personality right can only be determined after 
a careful evaluation of the relevant circumstances of the 
individual facts. The personality rights are not protected 
absolutely. The rights of the person who encroaches on the 
general personality rights may conflict with the latter 
rights. In the case of publications in journals it will often be 
the freedom of speech and writing and the freedom of the 
press which are weighed against the general personality 
rights.7 However, in the case of the assertion of facts the 
interests of the press are perceived to be justified only if 
the reports correspond with true facts.8 

Since the Princess belongs to the category of 'absolute' 
persons in the public interest, 9 it may be justified to con
sider her personality rights limited insofar as the general 
public has a justified interest in the obtaining of informa
tion on her private life. In a case concerning the report by 
the press of an alleged illness of the mother of the 
Princess, Gracia Patricia of Monaco, the Provincial Court 
of Hamburg of 13 May 197610 stressed that in the case of 

6 Federal Supreme Court of 18 October 1977, 'Handwriting 
expert', GRUR 1978/258. 
7 See Provincial Court of Cologne of 12 January 1971, Afp 
1972/225; Thwaite and Brehm, 'German Privacy and Defamation 
Law', [1994] 8 EIPR 336 at 338. 
8 Provincial Court of Hamburg of 19 February 1970, 'Princess 
Irene of Bourbon-Parma', Ufita 60/322. 
9 On the relevance of the differentiation between persons in the 
public interest (whether 'absolute' or 'relative') and other persons 
with regard to the violation of the general personality rights see 
Arnold Vahrenwald, 'Photographs and Privacy in Germany', [1994] 6 
ENT .LR 205, at 214. In Germany bearers of aristocratic names are 
not persons in the public interest unless they assume a position in 
the social or political life which attracts a public interest, Provincial 
Court of Hamburg of 26 March 1970, NJW 1970/1325, concerning 
members of the house of Hohenzollem. 
10 Provincial Court of Hamburg of 13 May 1976, 'Princess Gracia 
Patricia of Monaco', Ufita 78/252; according to the reports in the 
press the Princess was suffering from a serious cancer. 



persons who figure among the prominent persons in pub
lic life like members of ruling dynasties and prominent 
politicians, the private sphere is limited and, especially, in 
the case of the members of ruling dynasties, serious ill
nesses are a legitimate subject-matter of public interest. 
Yet the Federal Supreme Court did not see reason to dis
cuss whether the status of the Princess as a person in the 
public life entailed a limitation of the protection of her pri
vate life, presumably because even in the case of a limited 
private sphere the violation of the general personality 
rights was out of the question. 11 

With regard to the first publication, the Court of Appeal 
had sustained the findings of the first instance court and 
held that the publications violated the Princess's general 
personality rights through the distorting reproduction of 
personal observations and the reproduction of an invented 
interview. The second publication also violated the 
Princess's general personality rights. The untrue state
ment that the plaintiff said: 'Again I have a family' created 
the wrong impression that Mr Lindon belonged to the 
family of the Princess and constituted a violation of the 
personality rights. It was held that the decisive criterion 
for the establishment of the violation is the impression 
which the publication creates in the mind of the average 
reader of the journal. Lastly, the untrue statement that the 
published photomontage was a photograph from the fam
ily album of the Princess was found to violate her general 
personality rights. The reference to the envisaged wed
ding in September did not constitute a mere expression of 
the opinion of the journal or its journalist which could 
have been covered by the freedom of the press, 12 but the 
defendant's own statement of alleged facts which thus vio
lated the personality rights of the Princess. 

The Federal Supreme Court sustained the view that the 

11 In the case 'IM Brandenburger' the Court of Appeals of Berlin of 
10 December 1993, NJW-RR 1994/926, held: 'However, the per
sonal reputation as a protected value of the general personality 
rights remains unviolable in its hard core - even in the case of a 
politician who ppears in the genera l public' . 
12 If the published infonnation does not relate to fact but to an 
opinion, it merits protection by the principle of the freedom of the 
press, Artie! 5(1) of the Cennan B ic Law. The delimitation 
between the statement of an opinion and of facts is generally mad 
by reference to the unbiased average reader, Federal Supreme 
Court of 7 December 1976, 'Concrete', NJW 1977/626 and of 28 
June 1994, 'Defaulter', NJW 1994/2614. 
13 See, for example, Federal Constitu tional Court, order of 3 June 
1980, 'Erhard Eppler', NJW 1980/2070; and of 14 February 1973, 
'Princ ess Soraya', NJW 1973/1221. The Gennan Constitutional 
Court held in its order of 3 June 1980, 'Erhard Eppler', NJW 
1980/2070, that the general personality rights protect against an 
impainn ent of the self-defined social prestige of a person through 
the putting of words into his/her mouth which he/she did not make . 
The individual person shall without limitation to his private sphere 
be able to decide how he/she is presented to the public and whether 
third person may dispose ofhi personality ; to thes rights belongs 
in particul11r the right whether or not to allow publication of personal 
inte.rviews. The Provincial Court of Hamburg of 11 April 1985, Afp 

1985/216, held: 'The general personality rights are violated if words 
are put in the mouth of a person which h / he never used and which 
impair his/her self-defined social prestige' . imilurly, the Federal 
Constitutional Court held in its order of 31 March 1993, Afp 
1993/563, that the general personality rights protect the individual 
person against the puttin g of words into his/her mouth which he/she 
did not use and which injure hi or her self-defined private sphere 
or social prestige. 

COMMENT SECTION: [1995) 4 ENT.LA 153 

publications complained of violated the plaintiff's person
ality with a continuous effect. The violation was defined as 
relating to the Princess's right of self-determination con
cerning her appearance through the attribution of utter
ances which, indisputably, she did not make. According to 
German jurisprudence 13 the imputation of statements 
which were not made by the person concerned always 
constitutes a violation of the general personality rights, 
because it impairs the individual person in his or her self
defined social prestige. Also the untrue statement that the 
plaintiff explained to a journalist the reasons for her 
refusal to grant interviews was held to violate her right of 
self-determination. 

According to the Federal Supreme Court it is obvious 
that the attribution of a statement containing untrue facts 
which relate to personal living conditions violated the 
Princess's general personality rights. In the weighing of 
the values and interests of the parties involved the publi
cation of untrue facts does not merit protection so that the 
victim is not required to tolerate them. The publication of 
the invented interview affected the Princess's social lib
erty of action and also her reputation, and exposed her to 
increasing molestations by other journalists. The defen
dant could not even rely on the defence that the reports 
were anriounced as made by 'a' journalist which possibly 
alluded to the fact that the articles were not written by one 
of the journal's journalists. An average reader 14 of the 
journal in question would not have understood the refer
ence to 'a' journalist in this sense. But even if the story 
about the interview was not made up by one of B' s jour
nalists, it corresponds with the jurisprudence of the 
court 15 to hold the publisher liable if he did not charge a 
particular person with the control of such reports. 

Violation of the Right in the Own Portrait 
The broad concept of general personality rights which is 
based on Articles 1 and 2 of the Basic Law explains the 
right in the own portrait which is regulated by the German 
Artistic Authors' Rights Act as a sub-class of the compre
hensive general personality rights. 16 The clear breach of 
the rights involved permitted the Federal Supreme Court 
to deal briefly with this subject-matter. The Court held 
that the photomontage violated the Princess's general per
sonality rights, because its publication on the cover page 
implied the untruth that the Princess had serious plans for 
marriage with Vincent Lindon with whom she was 
portrayed in a heart of flowers. Again the Court applied 
the principle that the average reader of the journal is the 

14 The verification whether the published statement was true or not 
is made in two steps: first, the court will examine how the unbiased 
average reader would have understood the text, and second, it will 
assess whether the alleged facts correspond with the true facts, 
Federal Supreme Court of 15 December 1987, 'A priest's intimate 
life', VersR 1988/405. 
15 See, for example, Federal Supreme Court of 8 December 1964, 
'Princess Soraya', NJW 1965/685. The Federal Supreme Court of 7 
December 1976, 'Concrete', NJW 1977/626, held that the editor was 
liable even ifhe did not know the article complained of, because the 
publisher had charged him ,vith the control of the content. 
16 See Amold Vahrenwnld, 'Photographs and Privacy in Germany', 
[1994] 6 ENT.LR 205, at 205. 
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standard to be taken into account in assessing whether the 
publication constitutes a violation of the rights. The viola
tion also resulted from the context in which the pho
tomontage was reproduced together with the underlying 
text according to which the photograph originated from 
the family album of the Princess. 

Rights to a Counter-representation, Retraction 
and Rectification 
Publication 1 
The Federal Supreme Court held that, in application of 
the principles of German tort law, the person who was the 
victim of a statement of untrue facts may claim from the 
disturber 17 the retraction of the statement in order to ter
minate the state of a continuing prejudice to the reputa
tion and thus to end the unlawful disturbance. 18 The 
retraction serves the purpose of remedying a continuous 
prejudice to the reputation caused by the assertion of 
untrue facts.19 Similar to any other claims for a correction, 
the claim for a retraction is understood as falling within 
the class of claims for the removal of a disturbance - here 
the violation of the general personality rights - which are 
based on the analogous application of § § 1004 and 823 of 
the German Civil Code. The fault of the violator is not a 
condition for the applicability of the claim to a correc
tion. 20 

According to the principles established by jurispru
dence the retraction must be necessary and susceptible to 
remove the continuous prejudice and to re-establish the 
reputation. 21 This means that the effect of the violation of 

17 The Provincial Court of Hamburg of 26 March 1970, AfP 
1971/35, held: 'A disturber is any person to whose will the injury can 
be attributed, either directly or, if adequately, also indirectly. Thus 
even if the disturbance was directly caused by a third person, a "dis
turber" may be the person who, upon legal grounds, could have pre
vented the disturbance. Such a possibility has the publisher in the 
case of defamatory articles.' 
18 See Federal Supreme Court, order of 19 December 1960, NJW 
1961/658. 
19 However, the assertion has to be made in public. The Federal 
Supreme Court of 17 June 1953, NJW 1953/1386, held that it 
exceeds the task of a civil law court to order the remedying of insult
ing assertions between the parties through sentencing to a retrac
tion, because this would not be ordering compensation for damage 
(§ 249 of the Civil Code) or a removal of an unlawful state of a dis
turbance of rights (§ 1004 of the Civil Code) but ordering satisfac
tion and purge and thus measures which are characteristic of 
criminal procedure. 
20 The Federal Supreme Court of6 July 1954, 'Constanze II', NJW 
1954/1682, referring to the jurisprudence of the Imperial Court, 
held that from the legal principle that the continuous unlawful prej
udice has to be removed without taking into consideration the ques
tion of fault, jurisprudence recognises unanimously that a claim for 
a removal is granted, even if there is a mere objective violation of the 
general personality rights on the basis of § 1004 of the Civil Code. 
The Provincial Court of Hamburg of 26 March 1970, AfP 1971/35, 
held: 'It is the duty of a publisher of a periodical to organise his busi
ness in such a manner that a representative or a leading manager is 
charged with the examination of articles containing assertions which 
reproduce assertions disadvantageous to other persons'; and at 36: 
'It does not matter whether the publisher knew the defamatory arti
cle or not, because the claim to a removal does not presuppose the 
fault of the violator'. 
21 Federal Supreme Court of 25 November 1986, 'Fascist', NJW 
1987/1400, and of 12 March 1992, 'Plagiarism II', NJW-RR 
1992/936. 

the general personality rights must persist. 22 The neces
sity of the retraction has to be assessed by me;ms of a 
weighing of values between the interests of the victim in 
the removal of the prejudice to the reputation and the 
interests of the journal not to retract a published state
ment. 

The counter-representation of the Princess did not set
tle the matter, because it was published in an inconspicu
ous place and because a counter-representation contains 
the words by tlie victim - the average reader will be more 
impressed by a retraction by the journal's publisher which 
has more authority. Accordingly, jurisprudence generally 
considers that a counter-representation is not sufficient to 
remedy the prejudices to the reputation. 23 The Court held 
that the time which had lapsed since the publication of 
the violations did not affect their subsistence, because the 
serious injuries could not have been forgotten. Thus the 
retraction of untrue facts relating to the invented inter
view was held to be necessary in order to remove any con
tinuous prejudice to the plaintiff's personality. 

Publication 2 
In the Federal Supreme Court's view24 the Princess's right 
to a rectification witli regard to the second publication was 
based on tort law,§§ 823(1) and 1004(1) of the Civil Code. 
The Court rejected the defendant's arguments tliat the 
lapse of time and the plaintiffs counter-representation 
would have rendered the claim to a rectification 
unfounded. The Court observed that the injury deriving 
from the publication was so great as a result of tlie large 

22 The Imperial Court of 5 January 1943, RGZ 170/317, held: 'A 
retraction may only be claimed if a continuous state of affairs has 
been established which causes for the victim a permanently recur
ring source of the violation of the honour'. The Federal Supreme 
Court of 20 December 1983, 'Small circle', AfP 1984/33 at 35, con
sidered that a continuous unlawful state of affairs was established 
by the mere risk that further prejudices might occur; in the case, 
assertions of untrue facts were made which related to information on 
meetings of company partners. However, the state of affairs which 
gives rise to concern about a possible threat of a repetition may be 
settled if the violator publishes a rectification of the assertion con
cerning the untrue facts subsequently to the violating publication, 
Provincial Court of Hamburg of 5 February 1979, AfP 1979/968 at 
970. The Provincial Court of Cologne of 7 November 1989, AfP 
1989n64, held that the publication of a retraction in due course after 
the publication of the violating assertion removes the danger of a 
repetition of the untrue assertion contained in the first article for the 
future and also the continuous impairment to the general personal
ity rights which is a condition for the ordering of a retraction. See 
also Federal Supreme Court of 20 December 1983, 'Small circle', 
AfP 1984/33. 
23 Provincial Court of Hamburg of 23 December 1993, 'Linda de 
Mo!', AfP 1994/243. 
24 The Federal Supreme Court referred to its judgment of 22 
December 1959, 'Old gentlemen', NJW 1960/476, where it held: (1) 
that the press is acting in justified interests if it reports on matters or 
if it assumes a position where serious interests of the general public 
exist; (2) that in the case in which a publication of the press impairs 
the honour of an individual, the question of justification can only be 
answered after a weighing of the values and interests involved. 
Particularly, it has to be examined whether there is a reasonable 
relation between the purpose of the publication and the impairment 
to the honour of the individual. The Court held in its judgment of 22 
June 1982, 'Hospital directors', NJW 1982/2246 at 2248, that in the 
case in which a text complained of is not generally but only in cer
tain aspects untrue, the plaintiff cannot claim a general retraction 
but only a rectification of the assertions. 



circulation of the journal B that the removal would still be 

required. 

Publication 3 
The Federal Supreme Court sustained the lower instance 

courts' account of facts that the third publication also 

required a rectification on the principles of tort law.25 The 

defendant argued that the reference to the information 

stemming from another journal ('ICI PARIS') excluded the 

applicability of the rules concerning the publication of 

assertions relating to untrue facts.26 The Court explained 

that the announcement 'Wedding in September' could only 

be understood by the average reader of the journal in the 

sense that the journal wanted to inform on facts. This 

reader will, by reason of the correlation between the text 

and the photomontage, showing Princess Caroline and Mr 

Lindon, understand the report as giving information about 

a prospective wedding in September. The fact that other 

journals also reported on the alleged wedding did not 

deprive the plaintiff of her right to claim the rectification of 

the violating passages in the view of the Federal Supreme 

Court. The Court repeated its view that the publication of 

the Princess's counter-representation which was published 

in small letters in an unobtrusive place did not exclude her 

interest in a rectification by the defendant. This follows 

from the limited scope of protection of the counter

representation which has the purpose of giving the 

aggrieved person the chance to express himself, without 

examination of the truth of his statements. The publisher 

commented on the counter-representation of the Princess 

that he had been caught in the trap of an untrue agency 

report, and further, the editors apologised for the publica

tion. 

Size and Place of the Retraction and 
Rectifications 
The Court rejected the Princess's argument that the 

retraction and rectifications should be published in letters 

having an identical size to those of the publications com

plained of in order that the corrections would leap to the 

eyes of a news-kiosk reader. The Court admitted that a 

decision concerning the place and size of the retraction 

and rectifications involves the taking into account of the 

discrepancies between the general personality rights and 

the freedom of the press. Thus the plaintiffs views were 

considered to be in conflict with the defendant's rights 

which are based on Article 5 of the German Basic Law and 

which establish the freedom of the press. In consideration 

of these latter rights the defendant must retain enough 

space to create the cover page of the journal in a manner 

which renders feasible a maximum circulation. 

Accordingly, it was held that the size of the print of the 

25 The Federal Suprem Court referred to§§ 823(1) and 1004(1) of 

the Civil Cod and to its judgments of22 December 1959, 'Old gen
tlemen ', NJW 1960/476 and of 22 June 1982, 'Hospital directors ', 
NJW 19 2/2246 at 2248. 
26 See Fed ml Supreme Court of 27 May 1986, 'Contacts to the 
East', NJW 1986/2503. 
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retraction and the rectifications should be smaller than in 

the text of the publications complained about. In fact the 

Princess would also have an interest in achieving a large 

circulation, because then she would be assured that a suf

ficient number of people would take notice of the correc

tions. In conclusion the Federal Supreme Court observed 

that the Court of Appeal's finding of the size of the letters 

was correct and reflected a balanced weighing of the inter

ests concerned. Even the news-kiosk reader would under

stand the corrections at a glance. 
Generally, the correction of a statement concerning 

untrue facts has to be published in the journal which pub

lished the violating assertion. 27 The Federal Supreme 

Court established the principle that by the layout the 

retraction should create in the reader the degree of atten

tion which the untrue information achieved. Accordingly, 

the retraction should be placed on the first page if the vio

lating publication was printed on the cover page. 28 The 

retraction which is contained in three short sentences and 

printed in slightly smaller letters than the infringing text, 

leaves the journal the possibility to indicate the other con

tributions contained in the edition. The defendant could 

not invoke the constitutional principle of the freedom of 

the press (Article 5(1) sentence 2 of the German Basic 

Law),29 because this principle is limited by the general 

rights of the personality which are also based on the 

Constitution (Articles 1(1) and 2(1) of the German Basic 

Law). The Court observed: 'In the case of a conflict both 

legal positions have to be weighed against each other'. 

This means , in the case concerned, that the safeguarding 

of the Princess's rights of the personality limits the defen

dant's freedom to design the cover page of the journal. 

The principle of reasonableness which is applicable in 

the assessment of adequate compensation demands the 

consideration of the defendant's interests, and in particu

lar the interest in the free establishment of the cover page. 

The Court mentioned that the cover page of a journal 

assumes a decisive function by attracting the attention of 

potential readers and drawing their minds to the priorities 

of the journal. This function may not be affected unduly -

the retraction or the rectifications have to leave enough 

space for the announcement of other contributions con

tained in the journal. On the other hand the publication of 

the retraction and the rectifications must be susceptible to 

achieve the abatement of the legal disturbance. 

Accordingly, both the retraction and the rectifications 

27 Federal Supreme Court of 20 December 1967, 'Quick and 
clever ', GRUR 1968/262. 
28 The Federal Supreme Court referred to the District Court of 

Ham bur of23 December 1993, 'Linda de Mol' AfP 1994/243 at 244. 

ec also Provincial Court of Hamburg of 5 February 1970, AfP 
1970/968 at 970. 
29 The Federal Constitutional Court held in its order of 19 
November 1993, 'Caroline of Monaco', NJW 1994/1948 that: 'The 

ord r of a court to publish a counter-representa tion on the cover 
png of a journa l constitutes a serious impairm nt of th fre dom of 
th pr>ss by reason of the importance of this pag forth success of 
the sal of this edition and the rcputntion of th journal. This has to 
be taken into account in the weighing of interests with those of the 
person whose general personality rights were aggrieved through the 
first publication.' 
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should, by reason of their optical effect, attract the atten
tion of those readers who acquired the wrong information 
of the publications complained of. 

In conclusion, in order to remedy the impairm·ents to 
the Princess's general personality rights caused by the first 
and second publications, the Federal Supreme Court con
sidered it necessary to publish the retraction and the rec
tification on the cover page, because the essential part of 
the text complained of was contained on that page . Also 
the untrue statement relating to the origin of the 
photomontage which allegedly was a photograph from 
the Princess's family album was held to demand rectifica
tion by the defendant, because its effects persist. The 
correction should be placed on the cover page, because 
the violating photomontage was likewise published there. 

Award of Damages for Immaterial Injuries by 
the Lower Instance Courts 
The 'material' injury to the reputation of a person through 
the publication of untrue facts cannot be undone by the 
mere declaration that the facts were untrue. Even if the 
correction would reach the same readers, the fact that 
the aggrieved person, against his will, has been made the 
subject-matter of public controversy will affect his private 
and social life and his reputation. For that reason, one 
might consider whether the plaintiff should not be entitled 
beyond the claim to corrections, to improve the impaired 
reputation by additional measures, such as an advertising 
campaign to be financed by the publisher of the journal. 30 

However, in the case of immaterial injuries caused by a 
publication in a journal the Provincial Court of Hamburg 
of 27 May 199331 held that because of an injury which is 
not a pecuniary damage, compensation in money can be' 
claimed in those cases expressly provided for by the law in 
application of § 253 of the Civil Code - otherwise matters 
rest with compensation of damages in kind(§ 249 sentence 
1 of the Civil Code). Thus if, in the case of violation of the 
general personality rights, an award of damages is not pos
sible, for example by reason of a lack of seriousness of the 
violation, the legal order does not permit another remedy 
in order to compensate immaterial injuries .32 

In its order 'Princess Soraya' the Federal Constitutional 
Court 33 explained the conditions under which damages 
for immaterial injuries may be awarded. Courts will grant 

30 In the case decided by the Fed eral Supreme Court of 6 April 
1976, 'Panorama', NJW 1976/1198 at 1201, it was held, however, 
that the victim's claim for compensation of expenses incurred for an 
advertising campaign in order to restore the reputation was exces
sive, since, by application of the general legal principles concerning 
damages, less expensive remedies should have been chosen by him. 
31 Provincial Court of Hamburg of 27 May 1993, 'The Hidden 
Phantom ' NJW-RR 1994/1437. 
32 Whether the plaintiff claims a remedy for material or immaterial 
injuries depends on the words he uses. In its order of6 November 
1990, AfP 1991/410, the Federal Supreme Court held: 'The claim for 
an injunction and a retraction by means of which the plaintiff, with
out specifying the concrete economic disadvantages, fights against 
an impairment of his profession al reputation is of a non-pecuniary 
nature' . · 
33 Federal Constitutional Court, order of 14 February 1973, 
'"Princess Soraya', NJW 1973/1221 at 1224. 

relief with regard to the principle of subsidiarity. This 
means that damages will be awarded if the recovery in 
kind (for example the grant of an injunction or the order
ing of a retraction) is impossible or if it is insufficient, 
depending on the circumstances of the individual case. 
Other conditions are the considerable prejudice to the 
personal sphere and the serious fault of the disturber. In 
the view of the Court these conditions ensure that the 
demands which are made to the press remain reasonable 
in the interests of its efficiency. In the latter interest the 
standard of care which is made in regard to the fault 
should be reasonable. The factors which are generally 
taken into consideration when assessing damages are the 
gravity of the violation, disrespect of human dignity, the 
incision on the private sphere of the person concerned 
and the extent of the distribution of the journal to the gen
eral public, the position of the aggrieved person and the 
economic efficiency of the injuring party. 34 

The District Court and the Provincial Court of 
Hamburg fixed the amount of damages due to Princess 
Caroline at DM30,000. The three publications were held 
to have caused considerable violations of her general per
sonality rights so that, taking into account the serious fault 
of the defendant and in spite of the retraction and rectifi
cations, damages for pain and suffering should be paid. 
However, beyond DM30,000 the claim could not be based 
on the law in the Provincial Court's view, because a larger 
amount would not correspond with the function of satis
faction and compensation. In the past, German courts 
hardly ever exceeded the sum ofDM50,000 when award
ing damages for immaterial injuries in cases of violation of 
the general personality rights. 35 

Serious Violation of the General Personality 
Rights 
According to the jurisprudence of the Federal Supreme 
Court 36 the seriousness of the violation depends on its sig
nificance and consequences and also on the distribution of 
the journal, the enduring effect and the continuance of 
the injury to the reputation, the cause and motives of the 

34 Provincial Court of Hamburg of 19 February 1970, 'Princ ess 
Irene of Bourbon-Parma ', Ufita 60/322. 
35 In the case 'Princess Irene of Bourbon-Parma' the Provincial 
Court of Hamburg of 19 February 1970, Ufita 60/322, awarded dam
ages ofDM50,000 for the untrue assertion contained in several edi
tions of a weekly periodical with a circulation of 1.1 million which 
published a series concerning the life of the Princess. The journal 
asserted that the Princess had been pregnant before her marriage 
and had obtained an abortion on the advice of her parents, the 
Queen of the Netherlands and the Prince consort . Concerning 
schedules relating to the amount of damages granted in cases con
cerning violation of the general personality rights see Schulze and 
Stippler-Birk, Schmerzensgeldhohe in Presse- und Medienprozessen , 
C.H. Beck, Munich, 1992. The District Court of Hamburg of 23 
December 1993, 'Linda de Mo!', AfP 1994/243, when assessing the 
amount of damages, referred to the schedules for payments for pain 
and suffering concerning cases of bodily injuries. However, the use
fulness of these schedules may be doubted, bearing in mind that a 
violation of the general personality Tights is generally characteris ed 
by the wilfulness of its commission by powerful parties. 
36 See, for example, Federal Supreme Court of 9 July 1985, 
'Nightingale II', AfP 1985/204. 



violator and the degree of fault. The Federal Supreme 
Court held: 

According to the jurisprudence of the Court37 the victim 
of a violation of the general personality rights can claim a 
compensation in mon ey, if he/she suffered a serious violation 
and if the injury cannot be compensated satisfactorily in 
another manner. Whether there is a serious violation of the 
general personality rights demanding the payment of a com
pensation in money will depend in particular upon the signif
icance and the consequences of the violation and also upon 
the reasons and motives of the tortfeasor and upon his degree 
of fault. 

Courts apply the test according to which a violation is 
serious if its publication would be unlawful even if it con
tained true facts, for example in the case of the publication 
of an affair relating to the intimate sphere which is of no 
concern to the public. 38 

The Federal Supreme Court stated that the violations 
were serious in this sense, because the defendant, know
ing about the Princess 's determination not to give an inter
view, invented the interview which related to the alleged 
problems of her private life and her state of mind, and the 
defendant put words into her mouth concerning very per
sonal relations; also the defendant talked at random about 
very personal decisions of the Princess which, in fact, she 
did not make. Concluding, the Court held that the defen
dant violated the privacy of the plaintiff and exposed her 
to the curiosity and the sensationalism of hundreds of 
thousands of readers in order to boost the circulation of 
the journal and to obtain a commercial advantage . This 
occurred wilfully in the first and second publications and 
in the third publication at least with negligence. 

Correction of the Violating Assertion Does not 
Render the Princess's Claim for Damages with
out a Legal Basis 
Taking into account the subsidiarity of the claim for dam
ages concerning immaterial injuries of the general per
sonality rights, it may be asked whether the sentencing of 
the defendant to publish the corrections will suffice to 
remedy the injuries. The Provincial Court of Cologne 39 

37 The Federal Supreme Court referred to its judgment of 15 
December 1987, 'A priest 's intimate life", VersR 1988/405. The case 
concerned the publication by the press of an alleged extra-marit al 
relation of a catholic priest who had slept in the family's house and 
given the husband's wife a car and spent weekends with her. 
38 See District Court of Hamburg of 23 Dec mber 1993, 'Linda de 
Mo!', AfP 1994/243. 
39 Provincial Court of Cologne of 19 July 1988, AfP 1991/427 at 
428. In this case the Court held that the correction by the defendant 
was the appropriate remedy. The fact that it was made 16 months 
after the violation occurr ed was due to the plaintiff's delay in 
demanding the retraction. In the case 'Rudi Carel!' the Provincial 
Court of Stuttgart of 22 April 1981, NJW 1981/2817, rejected the tv
moderator' s claim for damages for the violation of his general per
sonality rights through the publication of untru e reports that his wife 
had left him . The Court held: 'Also it must not be disregarded that 
the plaintiffs did not attempt to obtain a rejection from the defen
dant but claimed damage s instantly and exclusively. If one considers 
additionally the exaggerat ed sums claimed as damages ... it appears 
that the plaintiffs did not want to obtain, at least not with priority, 
the remedying of the imperfectly removable impairments but sim
ply money· . 
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explained the principle of the subsidiarity of the claim for 
damages: 

The Federal Supreme Court, referring to the case 
'Nightingale ',40 held that the award of damages is justified 
upon the thought that otherwise the personality rights would 
remain without legal pr~tection. Subject to its basic concept 
the claim for damages has to recede if the violation can ade
quately be remedied in another manner. Such a remedy may 
especially be a retraction, depending upon the circumstances 
of the individual case. If a retraction was made it has to be 
asked whether the victim has received an adequate compensa
tion in this sense, taking into account any other circumstances. 

The Federal Supreme Court held that the Princess's 
counter.-representation according to which she did not 
give an interview served the purpose to terminate, insofar 
as possible, the injury to her personality. However, the 
Court could have considered that the fact whether or not 
the victim claims a counter-representation does not affect 
the right to claim damages, because the satisfaction which 
the award of damages shall provide cannot be achieved by 
a counter-representation which is a statement of the 
aggrieved person and which the press has to publish with
out examining the correctness of the statement. 41 In the 
case 'Ex-director' 42 the Federal Supreme Court held that 
a counter-representation is not susceptible to provide the 
satisfaction which is characteristic of the compensation for 
immaterial injuries in the case of a violation of the general 
personality rights. Yet the Court observed that the victim's 
omission to claim a counter-representation - even though 
it does not affect the legal basis for the claim for damages 
- may permit an inference concerning the importance of 
the need for satisfaction so that it can have an impact on 
the assessment of damages. 

Concemirig the retraction and the rectifications which 
the defendant has to publish, the Federal Supreme Court 
indicated that it depends on the circumstances of the indi
vidual case whether a retraction or rectification can create 
an adequate redress. It is decisive whether the correction 
establishes an adequate compensation for the injuries. 43 

40 See, for example, Fed eral Supreme Court of 17 March 1970, 
'Nightingale I', NJW 1970/1077. 
41 The District Court of Munich of 19 Octob er 1988, AfP 1991/648, 
held that even in the case of an invented interview which causes a 
violation of the general personality rights, damages will only be 
granted if the violation is serious, if the violator acted with fault and 
if no other remedy can compensate the damage. 
42 Federal Supreme Court of30 January 1979, 'Ex-director ', NJW 
1979/1041. 
43 The Provincial Court of Cologne of23 March 1982, AfP 1982/182 
at 184, held: 'The grant of damages for pain and suffering must be 
limited with respect to the amount and to the legal grounds in order 
to balance the tenden cy to superdimensional claims. The limitation 
on legal grounds shall prevent the claim for damages being con
vert ed into a vehicle serving exclusively the punishment of the vio
lator by means of the civil law. By reason of the principl of the 
compensation of damages in kind the primary remedies of tlae field 
of publicalions such n lhc count r-repre ·ent alio,1, th retrn lion or 
injun tion must hav prece dence over lh ub ·idiary claim for dllm
age for pain and uffi ring (see F d •ml Supreme ourt of 
17.03.1970, · i htin gal J'. JW 1970/1077, nnd of30.0L.1979, "Ex
director', NJW 1979/1041). Otherwise the risk might be created that 
th claim of damages for pain and suffering could be used more and 
more as a mere source of a money-making opportunity'. 
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This may, for example, have to be denied in the case in 
which the challenge is directed against the foundations of 
the personality or if the violator refuses the publication of 
the correction so that the vict"im obtains it subsequently on 
the order of a court. 44 However, a retraction published by 
the violator in due course will generally exclude the right 
to claim damages. 45 There is no basis for the claim of dam
ages if the victim himself has achieved a correction of the 
violation in public as was held by the Provincial Court of 
Hamburg of 17 May 1984,46 of if the victim failed to claim 
a retraction in due course. 47 

The Broader Concept of the Court and 
Comparative Aspects of Damages for Violation 
of the General Personality Rights 
The recognition by the Federal Supreme Court that dam
ages for violation of the general personality rights do not 
fall within the class of damages for pain and suffering 
shows the flexibility of the German civil law courts in 
response to changing social standards even without the 
express intervention of the legislator. Since the Imperial 
Court 48 rejected the award of damages for immaterial 
injuries of the honour on the reasoning that the honour 
which is protected by § 823 of the Civil Code is not a 
subject-matter of the protection of § 847 of the Code 
according to which damages for pain and suffering may be 
awarded, a claim for damages for a violation of the honour 
or reputation was only considered legally sound if the vio
lation affected the health of the victim. A compensation in 
money for non-pecuniary damages could only be recov
ered if the violation entailed a bodily harm. Subsequently, 
the Federal Supreme Court 49 recognised the general per- . 
sonality rights and awarded damages on an analogy to § 
847 of the Civil Code subject to the conditions that the 
violation was serious and that no other remedy was avail
able. This reflects the twofold function which the payment 
of money assumes: it shall, first, ensure that the victim 
obtains an equitable compensation for the non-monetary 
injuries and, second, provide satisfaction to the victim. 50 

In its order of 14 February 1973, 'Princess Soraya', 

44 See Federal Supreme Court of 17 March 1970, 'Nightingale I', 
NJW 1970/1077. 
45 The Provincial Court of Hamburg of 5 February 1970, AfP 
1970/968, held that an appropriate correction of the statement con
taining untrue facts published by the journal on the day following 
the publication of the violating article might, very likely, not remain 
without effect on the assessment of the damages, independent of the 
question whether the violation of the personality rights would have 
been remedied by the correction. 
46 See Provincial Court of Hamburg of 17 May 1984, AfP 1985/120. 
The case concerned the popular pop group 'BAP' from Cologne 
which was held to have remedied the violations of the general per
sonality rights by their own activities and representations in the 
media. 
47 Provincial Court of Stuttgart of22 April 1981, AfP 1981/362. 
48 Imperial Court of23 October 1933, RGZ 142/116 at 122. 
49 See, for example, Federal Supreme Court of 14 February 1958, 
'Gentleman rider', NJW 1958/827; of 17 March 1970, 'Nightingale 
I', NJW 1970/1077; Federal Constitutional Court order pf 14 
February 1973, 'Princess Soraya', NJW 1973/1221. 
50 See, for example, Federal Supreme Court of 14 February 1958, 
'Gentleman rider', NJW 1958/827. 

the Federal Constitutional Court5 1 approved of this 
jurisprudence. The judgment of the Federal Supreme 
Court in the case 'Princess Caroline of Monaco' achieves 
a further step towards the completion of the protection of 
the personality even in the absence of an express regula
tion by statute. The Court held: 

Damages for the violation of the general personality rights do 
not fall within the class of damages for pain and suffering 
according to § 84 7 of the German Civil Code but they relate 
to a claim which is based upon the protection ensuing from 
Articles 1 and 2(1) of the German Basic Law. The attribution 
of a compensation is based upon the consideration that with
out such a right violations of human dignity and honour would 
often remain without sanctions with the consequence that the 
legal protection of the personality would atrophy. 

The exemption of the claim for damages relating to 
immaterial injuries from the legal constraints which ensue 
from the analogy to § 84 7 of the Civil Code has the conse
quence that the standard of a 'fair compensation' for the 
assessment of damages according to § 84 7 of the Code will 
not limit the development of the concept of damages for 
the violation of the general personality rights. Thus in con
sequence of this jurisprudence the courts are likely to 
exercise more freedom in the assessment of damages than 
under the previous jurisprudence when the award of dam
ages for a violation of the general personality rights was 
bound up with the functions to ensure that the victim 
obtains both an equitable compensation for non-monetary 
injury, and satisfaction. The development towards a 
broader conception of damages for violation of the general 
personality rights in the case 'Princess Caroline of 
Monaco' gave the Federal Supreme Court the opportu
nity to focus particularly on the function of prevention. 

The Court held that the violation of the Princess's gen
eral personality rights was, indeed, serious according to its 
content and the size of the distribution of the publications, 
according to the motives of the defendant and the extent 
of his fault. Additionally, the Court took into consideration 
that the plaintiff had to fight her case through three 
instances so that she obtained the retraction and rectifica
tions only after considerable delays. 

The right to compensation for a violation of the general 
personality rights involves, unlike cases of damages for 
pain and suffering, the consideration of the aspect of the 
satisfaction of the victim 52 and also the aspect of preven
tion. The Court observed: 

51 The Federal Constitutional Court, order of 14 February 1973, 
'Princess Soraya', NJW 1973/1221, held: 'The jurisprudence of the 
civil courts according to which in the case of a serious violation of the 
general personality rights a compensation in money may be claimed 
for immaterial injuries is compatible with the German Basic Law'. 
The Federal Supreme Court has recognised the general personality 
rights since 1954 (judgment of25 May 1954, 'Letters to the editor', 
NJW 1954/1404). The second German Jurists' Conference (1957) 
recommended a regulation of these rights by statute. However, a 
draft Bill (document 111/1237 of the Federal Parliament) was not 
adopted and the draft Bill issued by the Ministry of Justice was not 
dealt with by the Parliament. 
52 The Federal Supreme Court sustained this view in spite of 
objections by some legal writers, which centred in particular on the 
fact that the social position of the victim might influence the amount 



Without the right to a perceptible comp nsation the Princess 

would be exposed to a merci les compu lsory commerciali n

tion of her personality without availing her elf of a defence ; a 

retraction and rectification achieve but an insufficient protec

tion of the plaintiff, because they may only be imposed with 

due regard to the defendant 's rights arising from the freedom 

of the press. The sentencing to the payment of a comp nsation 

in money can only achieve the purpose of prevention - which 

is a corollary of the general per onal ity rights - if the amount 

of the compensation is related to the fact that the per onality 

rights were violated by the press in order to obtain a profit. 

This does not mean that in cases of a merciless commerciali

sation of the personality of skimming of excess profits has to 

take place but that the obtainfag of profits ensuing from the 

violation of the personality righ ts has to become a factor for 

the assessment of the amount of the compensation . Th 

amount of the compe nsation must crea t the effect of a true 

obstacle to any comm rcialisation of the per sonality. Another 

factor is the intensity of the violation of the personality . Here 

one has to consider that particularly the publication of th 

invented exclusive interview weighs heavily . Also it has to be 

taken into account that the compensation in money should not 

ri e to such a height which would restrain th freedom of the 

press unreasonably . However , thi is out of the question if the 

remedy prevents the press from a merciles commercialisa

tion of a person which is the subject-matte r of the presen t 

case.53 

The factors which have to be introduced into the assess

ment of damages are the profits made by the defendant, 

the degree of the commercial isation of the victim and the 

function of the pr vention in correlation to the mainte

nance of the freedom of the press . The idea of the evalua

tion of the commercial importance of the victim 

introduces a new element into the concept of damages 

which in the past met with criticism. 54 Whereas in the 

case of an accident the loss of a finger would have earned 

the Princess an equivalen t sum in compensation for pain 

and suffering as her housemaid, an untrue report about 

the housemaid's aUeged marriage would hardly have 

given the F deral Supreme Court the opportunity for the 

development of the criterion of the 'commerc ialisation' of 

the victim's personality. This means that the social rank of 

the personality which is indicative of its susceptibility to 

be successfully commercialised will en ter into the rele

vant facts which determine the amount of damages. In 

order to avoid the prominent victim benefiting from being 

apt for 'commercialisation' it has been suggested that the 

damages be divided between one part for the compensa

tion, payable to the victim, and another part in recogni tion 

of the purpose of prevention, payable to a social institu

tion.55 

52contll111ed 
of damages (s e, for examp le, Chris tian von Bar, 'Sohmerzensgeld 

und geseU chaft.liche Stellung des Opfers bei Verletzung des allgc

meinen Personlichkeitsrechts" , NJW 1980/1724 at 1726). 

53 Since the assessment of damages is re lated to facts, the Federal 

Supreme Court did not fix the clamag but reversed the judgment 

of the Provincial Court of Hamburg and refe rr d the case back to the 

second instance for a new hearing and judgrnent. 

54 See Christian von Bar, Note 52 above. 

55 Ibid. 
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In the English legal system the award of damag s in 

cases of a violation of a person's rights through articles in 

the pres is also much discussed , in particular with regard 

to the law app licable to damages.56 In libel cases there are 

compensatory, aggravated, exemplary or punitive dam

ages57 and their award by juries may earn the victims con

siderable sums. In Sutcliffe v Pressdram the wife of a 

criminal who was in 1981 and 1983 reported by the press 

to have sold her story to newspapers for the sum of 

£25,000 was awarded damages of £600 ,000 - a sum 

unthinkable of for German lawyers. However, Lord 

Donaldson of Lymington MR58 conceded that when 

exposed to the newspap er world and its distorted values a 

jury calculating in 'newspaper ' money might have been 

led to a seven-figure award of damages. 

The popular TV pres nter Ms Esther Rantzen was 

awarded damages of £250,000 for allegations by th press 

that, inter alia, she protected a teacher who had helped 

h r to expo e sexual abuse at a boys' school by k eping 

secret the fact that he was himself an abuser , ther by 

abandoning all her moral tandards and in particular her 

publicly professed concern for abused children.59 

However in this case the Court of Appeal reduce d the 

damages to a sum of £110,000. A contributory factor may 

have been the fact that Ms Rantzen' s professional career 

was not endangered by the scandal, she continued to be 

extreme ly successfu l and her personal reputation in the 

world ofbroadca ting was not affected.60 In this case NeiJJ 

LJ61 explained the concep t of compensa tory damages by 

reference to the instruction which had been given to the 

jury. Accordingly, the figure should be a fair and reason

able one and not wildly excessive, taking into account the 

value of the money, that is, what it can buy: a house , a car 

or a holiday but also the income from the interest. 

In Broome v Cassell62 Lord Hailsham of St Marylebone 

LC indicated the function of the vindication of the victim: 

the victim must be able to point to a sum awarded by a jury 

sufficient to convince a bystander of the baselessness of 

the charge. Aggravated damages wiU be awarded if the 

conduct of the defendant after the violation increases the 

injury to the plaintiff's feelings.63 English courts generally 

56 Russell LJ said in Broadway Approuaw u Odliams Press [1965] 2 

All ER 523 at 540: 'To a comparative newcomer the law of libel 

seems to have characteristics of ·uch compl ication that l wonder 

whe ther a jury on retiring can read ily di tinguis h th ir heads from 

their heels'. 
57 Lord Diplock in Cassell II Broome [1972] 1 All ER 801 at 869; see 

also Peter F. Carter-Ruck, Ube/ and Slander, Butterworths , 1992 

(4th edn), at 167, 168; Robertson and icol, Media Low, Penguin , 

1992 (3rd edn) at 96, 97 - in the author ' opinion punitive damages 

are difficu lt to distinguish from aggrn\lllted dama •e and shou.ld b 

bolish d accord ing to the Faulk · Committee ; concerning punitive 

damages see also Riches u ews Croup Newspapers [1985] 2 All ER 

845 per Stephenson LJ at 857 and Parker LJ at 864 . 

58 Lord Donaldson of Lymington MR in Sutcliffe II Pressdram 

(1990] 2 WLR 271 at 288. 
59 See Rantzen v Mirror Group Newspapers [1993] 3 WLR 953. 

60 Neill LJ, ibid., at 975, 976. 
61 Ibid., at 962 and onwards. 
62 (1972] AC 1027 at 1071 per Lord Hailsham of St Marylebone LC. 

63 In Sutcliffe u Pressdram [1990) 2 WLR 271, at 295 ourse LJ 

said : T he conduct of defendant which may often be regarded as 

aggravating the injury to the plaintiff's feelings, so as to support a 
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rejected allowing the jury to attempt to draw a parallel to 
cases of personal injuries . In Sutcliffe v Pressdram it was 
held: 

In relation to claims for personal injury the law calls for com
pensation to be assessed by reference to the pain and suffer
ing caused by the injury itself. In cases of libel, the law calls 
for compensation to be assessed by reference not only to the 
pain and suffering caused to the plaintiff by the publication of 
the libel, but also to the extent to which this pain and suffer
ing is aggravated, or reduced, by the defendant's subsequent 
conduct. It also requires account to be tak~n of the plaintiff's 
need to receive an award which will vindicate his or her rep
utation in the eyes of the public.64 

The German legal concept that the allocation of dam
ages would be subsidiary to the compensation for damages 
in kind has not been discussed in libel cases by English 
courts. In Broome v Cassell Lord Diplock said: 

A solatium for injured feelings, however innocent the publi
cation by the defendant may have been, forms a large element 
in the damages under head (1) itself (ordinary damages) even 
in cases in which there are no grounds for 'aggravated dam
ages' under head (2). Again the harm done by the publication, 
for which damages are recoverable under head (1) does not 
come to an end when the publication is made. As Lord Atkin 
said in Ley v Hamilton . . . : 'It is impossible to track the scan
dal, to know what quarters the poison may reach'. So long as 
its withdrawal is not communicated to all those who it has 
reached it may continue to spread.65 

In German legal theory it was discussed whether the 
tortfeasor' s intentional disrespect of the victim could be 
taken into consideration within the concept of damages 
according to the civil law.66 The particular circumstances 
of the case may lead to the award of damages subject to 
§ 826 of the Civil Code according to which damages are 
due if the tortfeasor '\\-ilfully caused an injury in an 
immoral manner. However, the concept of damages for 
tortious liability in § 826 of the Code depends on the gen
eral concept of damages which is contained in §§ 249 to 
254 of the Code so that the principle of compensation of 
damages in kind remains applicable. 

It has also been discussed whether the concept of satis
faction is susceptible of permitting the taking into account 

63 continued 
claim for "aggravated" damages, includes a failure to make any or 
any sufficient apology and withdrawal; a repetition of the libel; con
duct calculated to deter the plaintiff from proceeding; persistence, 
by way of a prolonged or hostile cross-examination of the plaintiff or 
in turgid speeches to the jury , in a plea of justification which is 
bound to fail; the general conduct either of the preliminaries or of 
the trial itself in a manner calculated to attract further wide public
ity; and persecution of the plaintiff by other means'. 
64 Lord Donaldson of Lymington MR in Sutcliffe v Pressdram, 
ibid., at 286; see also, for example, Windeyer Jin Uren v John Fairfax 
(1966) 117 CLR 115 at 150; however, Diplock LJ expressed the 
opposite view in McCarey v Associated Newspapers (No. 2) (1965] 2 
QB 86 at 109, 110. 
65 Lord Diplock in Broome v Cassell (1972] 1 All ER 801, at 870, 
referring to Ley v Hamilton (1935) 153 LT 384, at 386, per Lord 
Atkin. 
66 For example Wolfgang Mincke, 'Der Ersatz des immateriellen 
Schadens bei Persiinlichkeitsverletzungen ' , JZ 1980/86, at 89 and 
onwards. 

of a particularly reprehensible tortious conduct. 67 The 
reference to § 84 7 of the Civil Code which uses the crite
rion of 'fair compensation' for the assessment of damages 
is considered to be insufficient to facilitate the establish
ment of a reasonably predictable award of damages, 
because the weighing of the values and interests of the 
parties involved 68 is criticised as a mere transfer of assets 
which the judge conceives of as fair with regard to the vic
tim and reasonable with regard to the tortfeasor . It is 
objected that the concept of satisfaction is void of legal 
basis, since it cannot be founded on § 84 7 of the Code, but 
conceded that the legislator remains bound to provide 
protection by instituting legislation on the constitutional 
obligation of the state to provide protection of human dig
nity, Articles 1 and 2 of the Basic Law. It is also objected 
that regard for the economic situation of the victim is 
unreasonable, because it would lead to different sums 
awarded as damages, taking into account that a well-off 
person might need more money in order to obtain equiv
alent happiness than a poor man - the taking into account 
of an eminent position of the victim would, however, 
require a justification for the awarding of a higher sum of 
damages to such a person in comparison to the lower sum 
of damages which would have been awarded to ordinary 
persons. 69 

Not only the concept of satisfaction, but also the crite
rion of prevention met with criticism in the past. This crit
icism focused in particular on the discrepancies between 
the values protected by the general personality rights and 
the purpose of prevention: a person may have a market 
value with respect to his professional qualities but the dis
respect of human dignity is independent of such values. 70 

De lege ferenda it has been suggested 71 to order the tort
feasor to pay the damages not to the person aggrieved but 
to a welfare organisation. 

De lege ferenda a graduation of the award of damages 
has been recommended 72 which shows an interesting par
allel to the English system: the amount of damages is to 

67 Wolfgang Mincke, ibid., at 91, regarded the concept of satisfac
tion as an essentially psychological criterion and not sufficiently 
structured to permit its application for purposes of legal evaluation. 
Karl Eckhart Heinz, 'Zur Rechtsprechung des Bundesgerichtshofs 
iiber die Verletzung von "Persiinlichkeitsrechten"', AfP 1992/234, at 
239, claims that the concept of satisfaction could not even be based 
on the application by way of analogy of§ 847 of the German Civil 
Code so that its introduction by the Federal Supreme Court in 1958 
(in the 'Gentleman rider' case of 14 February 1958, NJW 1958/827) 
exceeded the competence of the courts which have to apply the law 
according to Article 20(3) of the German Basic Law. Accordingly, 
the author (indicating that the legislators' abstaining from the 
regulation of the general personality rights does not justify the 
introduction of this concept through a 'court-made law') censures 
the order the judgment 'Princess Soraya' (ofl4-February 1973, NJW 
1973/1221) of the German Federal Constitutional Court which 
expressly approved the jurisprudence of the civil courts. 
68 See Federal Supreme Court, order of6 July 1955, BGHZ 18/149 
at 151, 155, according to which the concept of satisfaction is based 
on the idea that the tortfeasor who has caused a harm to the victim 
beyond a mere material injury shall provide the means to facilitate 
the victim's life. 
69 See Christian von Bar, Note 52, above, at 1728. 
70 Ibid ., at 1727. 
71 Ibid., at 1729. 
72 See Karl Eckhart Heinz, Note 67 above, at 240. 
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increase depending on the degree of fault of the tortfeasor 
according to the following schedule: 

Actionable 
tort 
(1) accidental 
(2) negligent 
(3) intentional 
(4) criminal 

Conclusion 

Damages 

partial compensation 
compensation 
compensation + satisfaction 
compensation+ satisfaction+ retribution 

It appears that the German law of damages relating to vio

lations of the general personality rights caused by the 

press might benefit from some ideas originating from com

mon law. In particular, starting with the Federal Supreme 
Court's idea that the 'commercialisation' of the victim's 

personality should be taken into account, one may focus 

on an aspect of exemplary damages which was explained 

by Parker LJ in Riches v News Group Newspapers,13 who 

73 (1985] 2 All ER 845, at 863. 
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referred to the definition of the term by the judge who had 

instructed the jury: 'Exemplary damages are, I would sug

gest, where a publisher of a book or a publisher of a news
paper says that the game is worth the candle. "We are 

going to get more out of publishing this than we are ever 

going to have to suffer from libel actions or anything else. 

The game is worth the candle".' 
Taking into account the fact that German magazines are 

clearly prepared to pay millions of Deutschemarks to not 

even prominent members of society (Stem was said to 

have paid more than DMI million to Mr Rust for the story 

of how he flew across Russia and landed on Red Square 

with his Cessna plane) , Princess Caroline might easily 

have earned millions had she given an interview to the 

press concerning a possible maniage with her fiance. 

Taking into account what the journals might have been 

prepared to pay for an interview with the Princess, an 

award of a sum well above DMI million might not be 

called unreasonable with regard to a concept of damages 

which takes into account economic realities. 


