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Introduction
The natural gas market of the European Union accounts
for 55 per cent of world trade and 14 per cent of world
gas consumption. 1 Thirty-six per cent of the natural gas
is imported from non-Member States. 2 In Western
Europe the annual consumption of natural gas rose
from some 190 milliard m 3 in 1973 to 350 milliard m 3
in 1993, and it is expected to increase to substantially
more than 400 milliard m 3 by the year 2005. 3 In
the
in south European countries
particular
consumption of natural gas is expected to increase
bey?nd average - it may double by 2010. Due to
environmental constraints, consumption may increase
by 60 per cent between now and 2020.4
Since energy prices are an important factor for the
competitiveness of industry - it is estimated that
Europe~n industry pays 30 per cent more for energy
than do its US competitors 5 - the decisions which relate
to the supply of natural gas have a political dimension,
affecting the interests of both Member States and the
Community. In order to improve the competitiveness
of European industry, the Community tries to achieve
transparency and harmonisation in the field of taxation.
The establishment of the internal market thus has a
decisive impact on the gas industries of Member States,
not only through the removal of barriers to competition
but also through the implementation of common rules
of technical
which relate to the standardisation
requirements or regulations protecting the environment.
Since most European countries are dependent on the
1 Majid A. Al-Moneef, 'Oil Producer and Consumer Relations
in a Changing World: The GCC/EU Experience', IAEE
Newsletter,Spring 1995, at 10.
2 From the former USSR 16 per cent, from Algeria 11 per cent,
and from Norway 9 per cent. See the Commission's Green
Paper for a European Union energy policy, document COM(94)
659 final 2, of 23 February 1995, at 78.
3 See PetroleumEconomist,October 1994, 'Gas in Europe', at
viii; Michael Prior, 'The Supply of Gas to Europe', EnergyPolicy,
1994, vol. 22(1) at 449,450; and the estimations of the Ruhrgas
company of 1992 in Die EuropiiischeGemeinschaftund das Recht
Energie,ed. Jurgen F.Baur, Nomos, 1993,
der leitungsgebundenen
at 33.
4 See the Commission's Green Paper for a European Union
energy policy, Note 2 above, at 13.
5 Ibid., at 17.

importation of energy carriers, the aim of avoiding the
should imply the
of resources
misallocation
development of a coherent policy concerning natural
gas between Member States and the Community.
a
The single European market presupposes
minimum degree of similarity of the conditions for the
operation of the gas industry. As early as 1974 the
Council expressed the need for the development of a
common energy policy. 6 The Commission is realising
the plan for the development of the internal energy
market, the need for which was expressed in a Council
Resolution of 16 September 1986 concerning new
Community energy policy objectives for 1995 and
convergence of the policies of the Member States. 7
Delays in the establishment of the internal market are
mainly due to the complexity and sensitivity of the
underlying issues. 8 Now, in 1995, the completion of the
internal market is still considered as an essential
contribution to the successful operation of the overall
European Union market. 9 The establishment of the
internal market for natural gas is complemented by the
safeguarding of the supply, particularly through the
Energy Charter Treaty of 1994 which establishes a
framework for co-operation between Member States and
other countries, in particular the natural gas exporting
countries of Eastern Europe. 10 Since the Community is
increasingly dependent on the importation of natural
gas from non-Member States, the Community pursues
a bilateral or multilateral regular dialogue with the
principal suppliers of energy. But different from its
former policy, the Commission recognises in its Green
Paper for a European Union energy policy that 'the
security of supply is primarily guaranteed by the
individual members of the energy industry and
particularly by the investments they make. It falls to
public authorities to create a public framework for the
development of this industry and where the financial
and technical capabilities are a key element of any such
energy policy' .11
The accession by Austria, Finland and Sweden to
the Union has enlarged the Community's market.
Norway's decision not to join the Union may be
regretted in particular with regard to the considerable
resources of natural gas of this country. It is expected
that Norway will considerably increase its exportation
of natural gas to the countries of the Union ..Its acc~ss
to the European networks will improve so that its

6 Council Resolution of 17 September 1974 concerning the new
energy policy strategy for the Community, OJ 1975 C153.
7 OJ 1986 C241/1; in Clause 5 the Council considers that the
energy policy of the Community must endeavour to achieve
.
horizontal objectives, inter alia:
(d) greater integration free from barriers to trade, of the internal
energy market with a view to improving security of supply,
reducing costs and improving economic competitiveness.
8 PerConradi Andersen, 'Free Movement of Electricity- Third
Party Access and Quantitative Restrictions', Legal Issues of
EuropeanIntegration(1994)2, at 66.
9 C.S. Maniatopoulos, 'European Energy Policy - The Key
Issues', IAEE Newsletter,Spring 1995, at 3.
10 Participants of the final plenary session of the European
Energy Charter Conference on 16 to 17 December 1994 were
also Australia, Canada, Japan and the United States, see
1 of 17 December 1994 of the
document AF/EECH/en
European Energy Charter Conference.
11 Green Paper for a European Union energy policy, document
COM(94) 659 final 2 of 23 February 1995 at 25.
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the Commission issued a proposal for a Council
Regulation for the determination of general rules for the
procedure of competition relating to the establishment
of trans-European networks, 18 which, according to Article
1, also concerns energy networks. The establishment of
the internal market in the sector of natural gas is thus
forcibly advanced by the Community.
Looked at in terms of political economy, the
of networks for the supply and
construction
distribution of gas is the most attractive alternative for
the supply of energy. In the European context this
means that different national policies have to be coordinated and harmonised in order to achieve an
internal market with comparable price structures. Thus
it is asserted 19 that the advantages which the interconnection of existing networks would achieve
necessitate the granting of access to any companies
wanting to supply their customers - even if the
transmission constitutes competition. Problems which
concern the regulation of the access and the prices of
transmissions are considered to be of secondary
importance. Von Weizsacker 20 indicates that in the past
the regulation by the state of economic policies of public
utilities and of other undertakings engaged in the
supply of natural gas led to a misallocation of resour~es.
Instead, the application of a simple cybernehcal
if the charges for the
principle is suggested:
transmission of gas are too low, this will lea_d to a
reduction in investment for the construction of
networks and to a corresponding overloading of fixed
mains; conversely, high prices for transmissions wi~l
cause surplus capacities of the networks. As a result 1t
is recommended that charges for transmissions are
adapted to the reactions of the operators of grids. With
regard to the alternatives between the politicisation of
energy prices and the admission of more competition,
the latter is preferred, because of the risk that profits
might be used for political purposes which benefit
neither undertakings nor customers.
The model of the liberalisation of the Communitywide natural gas market has been subjected to further
economic analysis by Golombek, Gjelsvik and
Rosendahl,21 with particular regard to the case of nondiscriminatory regulation in which all economic agents
are free to rent gas transport services and companies
in the gas industry are forced to compete. The
conditions thus reflect the principal elements of the 1992
12 See interview with Einar Hope, 'Auf dem Weg zu einem proposal of a Directive of the EC Commission concerning
nordischen und EU-weiten Energiemarkt', Energiewirtsclzaftliclzecommon rules for the internal market in natural gas. 22 In
Tagesfragen1994 at 767; the author states: 'I think that Norway its conclusions,23the study acknowledges that under such
has to give up the monopolisation of those companies which
market conditions there will be welfare benefits;
establish groups in order to sell oil and gas - particularly gas on the continent'. But Hope concedes, at 768, that the whereas profits are likely to decrease substantially. The
privatisation of the Norwegian undertakings engaged in the increase of competition between gas utilities (gas-to-gas
energy field and the opportunity for foreigners to purchase
competition) which leads to lower gas prices also lowers
shares will not be possible in the short term. Concerning
the undertakings' margins which may undermine

dependence on companies engaged in the long-distance
trade of gas will decrease with the consequence that the
power of those companies to determine prices will be
weakened. 12
The increase in demand for natural gas as a
reasonably priced and less-polluting energy carrier
than other sources leads to a need for improved supply
networks. Ideally, the construction of European
networks should no longer be determined by structures
of national markets but should be determined by
factors relating to cost, efficiency and demand within
a competitive European market. Networks are not only
employed for the supply and distribution of energy the information super-highways and networks used
for transport offer advantages over point-to-point
connections in spite of the considerable investment for
their construction and maintenance so that they permit
reasonable prices for end-users or customers. 13 These
networks pose challenges for the
supra-national
different national legislators not only because networks
have to correspond with similar technical standards
and rules relating to the protection of the environment,
but also because the conditions for their operation
should be similar.
The importance of networks systems for the
internal market was recognised by Member States of
the Union in the new Title XII of the Maastricht Treaty.
The strategic importance of the interconnection of
energy networks and their consolidation within the
Community is explained by the fact that they contribute
to security of supply, competitiveness of the economy,
economic and social cohesion, improved foreign
relations, and the establishment of the internal energy
market through the liberalising of access to existing
and new networks. 14 As Maniatopoulos has observed, 15
an internal market for natural gas will only make sense
if networks provide enough capacity to allow effective
trade. The Energy Council confirmed on 21 May 1992 16
that the purpose of the establishment of European
networks for the supply of gas must be to increase the
security of supply within the Community and to
facilitate a balanced operating of the internal market
and to improve economic and social cohesion.
and regional networks should be
Transregional
extended to regions not yet connected. 17 On 16 March 1995

transport policy he indicates, at 771, that Norway has
implemented a common carrier system which goes beyond the
third party access system.
13 C. Christian von Weizsacker, 'Energiewirtschaft und
Wettbewerb', ZfE, 1994, at 200.
14 See Bull. EG, supplement 2/1994, at 53.
15 Maniatopoulos, Note 9 above.
16 Bull. EG 5-1992 at 37.
17 The Economic and Social Committee, which tries to
integrate the goals of economic and social cohesion into the
objectives of Community and national energy policies, explained
in an opinion of 15 September 1994,Bull. EU 9/94 at 34, that the
Community-wide energy policy should also reduce the disparities
between the least developed and the more favoured regions.

18 OJ 1995 C115/5.
19 C. Christian von Weizsacker, 'Energiewirtschaft und
Wettbewerb', ZfE, 1995, at 201.
20 Ibid.
21 Rolf Golombek, Eystein Gjelsvik and Knut Einar Rosendahl,
'Effects of Liberalising the Natural Gas Markets in Western
Europe', TileEnergyJournal,1995, at 87.
22 Proposal for a European Council Directive concerning
common rules for the internal market in natural gas, OJ 1992
C65 at 14.
23 Note 21 Above.
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market stability and reduce the power for project
financing. 24 The latter aspect is taken up by Prior 25 who
asserts: 'The price of gas required will have to rise
significantly over current depressed levels to justify
new investment.' With some justification it may be
contended that it is a much-loved practice to prove
by statistics that gas prices would be unreasonably
high or low in a given scenario. 26 Considering the
complicatedness and lack of transparency of the
establishment of gas prices on the different levels of
the market, 27 Maichel and Schulten28 insist that only one
alternative may lead to the appropriateness of gas prices
with reference to considerations of efficiency:by taking
into account the profits of the gas undertakings: 'If one
compares the interest return of the capital paid by
shareholders of certain undertakings engaged in the
long distance supply of gas with the long term interest
return on the money market, and an extra charge for
risks, it results in an evident disproportion. This
disproportion can be explained by the skimming off of
a monopoly income which led, in the meantime, to a
~uge increase of own capital, even though at the same
hme very substantial distributions were made.' The
authors consider it as established that a system of
comp~tition, in spite of some necessary regulations, is
superior to the existing system of territorial monopolies
for reasons based on the political economy. 29
_Thecosts of the transport of natural gas via fixed
m~1?s are roughly ten times higher than the costs
ansmg from the transport of crude oil by ship. 30 This
means tha~natural gas assumes a particular importance
for the_reg1onalsupply of energy. Accordingly, the co?peraho? ?fall of those states which participate in the
gas cham becomes even more important than in the
economy of the sector of crude oil. 31 The need to
safeguard the security of the supply of natural gas has
led _to the ~onclusion of long-term contracts in
particular with the countries of Eastern Europe which

24 See Alan Townsend, 'Suppliers Must Clear Finance Hurdles
to Tap New Sources', PetroleumEconomist,1994, at 13 to 14.
25 Michael Prior, 'The Supply of Gas to Europe', EnergyPolicy,
1994, 22(1), at 447.
26 See Gerl Maichel and Rudolf Schulte, 'Perspektiven fur die
deutsche und europiiische Gaswirtschaft', Energiewirtschaftliche
Tagesfragen,1994, at 196.
27 Michael Prior, Note 25 above, at 454, states: 'The
international gas industry is notorious both for its convoluted
patterns of ownership and control and for its secrecy. It is
dominated by private sector companies, but it has in the past
based its expansion upon state underpinning of all major
supply investment. It has also based previous expansion upon
monopoly power all the way from field to burner. It may be
doubted whether, in the future, this kind of structure will be
possible. There are now a range of national and supranational
pressures to achieve more competition and more openness in
the industry. How far these will succeed remains unclear, but
something is going to change. But the changes which are being
urged relate almost wholly to internal European objectives. It
is far from certain that the kind of monopolistic state backed
deals of the past will be possible. Yet the introduction of whole
new dimensions of political risk make the need for state support
if anything even greater than before.'
28 Note 26 above.
29 Ibid.The authors state: 'For years the European gas economy
managed intelligently the construction of a well balanced
..
network of interests and its political protection.'
Aspekte der 01- und
30 Peter Duncan 'Geopolitische
Tagesfragen,1995 at 37.
Gaswirtschaft, Energiewirtschaftliche
31 Ibid.,at 37, 38.

necessitates the integration of these countries into the
European economic framework. 32 Appropriately, Mer 33
uses the keyword the 'autonomy' of Europe. However,
the Energy Council also noted that the situation of the
energy policy of Member States, in particular the
different levels of the security of the supply of energy,
has led to different structures of the national markets
in this sector. 34 The Energy Council is convinced that
the establishment of the internal market of gas needs
more flexible solutions which have to be applied in the
sense of reciprocity among Member States and which
have to lead to a non-discriminatory opening of the
markets. The Council thus agreed that the consultations
for the establishment of the internal market of energy
should primarily be concerned with the electricity
market.

The Power of the Community to
Regulate the Market of Natural Gas
The Treaty on European Union of 7 February 1992
(Maastricht Treaty) does not contain an express
provision which would charge the Community with
the task of developing a common energy policy.
According to Article 3 of the Treaty the activities of the
Community shall include '(t) measures in the spheres
of energy, ... ' but this reference is generally not
considered sufficient to serve as a legal support for a
coherent common energy policy. 35 The European
Parliament regretted in its Resolution on a common
energy policy of 12 March 199236 that the Maastricht
Treaty did not contain a basis for the establishment of
a common energy policy and repeated its view that it
should be included in the EU Treaty.
Although the drafts of the Treaty prepared under
the Luxembourg and the Netherlands chairmanship
contained a particular Title XII - Energy- the final draft
omitted this issue. Title XII of the Treaty which now
relates to trans-European networks 37 thus cannot be
understood to include energy policy. In its Green Paper

32 See Maniatopolous, Note 9 above, at 3, 4 and 20; and Francis
Mer, 'Nouveaux Enjeux Energetiques pour l'Industrie
Europeenne', Revuede l'Energie,1995 at 132.
33 Ibid., at 133.
34 See Bull. EG 11-1994,at 37.
35 See for example European Parliament Resolution on a common
energy policy of 12 March 1992,clause 3, OJ C94/279.
36 Clause 1.
37 Article 129b of the Treaty states: '(l) To help achieve the
objectives ... and to enable citizens of the Union, economic
operators and regional and local communities to derive full
benefit from the setting up of an area without internal frontiers,
the community shall contribute to the establishment and
development of !rans-European networks in the areas of ...
energy infrastructures. (2) Within the framework of a system
of open and competitive markets, action by the Community
shall aim at promoting the interconnection and inter-operability
of national networks as well as access to such networks.' Article
129c of the Treaty states: '(1) In order to achieve the objectives
referred to in Article 129b, the Community: - shall establish a
series of guidelines covering the objectives, priorities and broad
lines of measures envisaged in the sphere of !rans-European
networks; these guidelines shall identify projects of common
interest; - shall implement any measures that may prove
necessary to ensure the inter-operability of the networks, in
particular in the field of technical standardisation: ... (3) The
Community may decide to cooperate with third countries to
promote projects of mutual interest and to ensure the interoperability of networks.'
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and energy efficiency. The Commission's new attitude
of an appreciation of the achievements of industry is
made express when it states: 'Regulation could be
avoided in areas where industry can adopt measures
which satisfy public concerns. There is therefore only a
limited number of cases where public, and if necessary
Community, intervention would be necessary'.41
The establishment of a competitive internal
European natural gas market is impeded by different
factors which characterise the divergent national
economies of natural gas - Hope 42 refers to a high
degree of concentration on the production side, a high
degree of concentration on the purchasing side, a high
degree of government involvement in various forms
in all stages of the system, barriers and restrictions
hampering trade in gas, regulatory policies for the
natural monopolies not adapted to the requirements
of a market regime, long-term contracts with limited
flexibility and with no second-hand market for trade
in long-term contracts, bundling of services with
regard to the end-user, limited possibilities for risk
diversification and hedging and limited accessibility
to natural gas supplies in many areas, at least in the
short run. On the level of Member States there is
unanimity that the present structure of the n~tio~al
industries of natural gas by reason of terntonal
monopolies which are more or less safeguarded by
national regulations does not meet the requirement of
the establishment of the internal energy market. The
ministers of the Member States which are competent
for the energy sector agreed in a conference in
Luxembourg on 2 June 1995on a compromise according
to which the French model of a sole purchaser for the
national territory would be compatible with the access of
foreign suppliers of natural gas.43But whereas the British
position considered that the liberalisation of the gas
markets would be possible in the near future, the French
view suggested that free access according to the general
economic principles would not be possible in the case of
energy markets.
44
In its Green Paper for a European energy policy,
the Commission recognised that the framework and
mechanisms for the priorisation and concerted action
at both Community and national level are missing,
independent of the institutional decision-making
process, and that a coherent development of policy
instruments is hindered by the absence of clear
responsibilities for energy policy at Community level.
The Commission conceded that a solution of this
unsatisfactory situation may arise from a suggested
express endorsement of the Community's competence
in the energy sector at the 1996 Intergovernmental
38 Document COM(94) 659 final 2 of 23 February 1995, at 109. Conference on the amendment of the Treaty.
39 See Rupert Scholz and Stefan Langer, E11ropiiisc/1er
The Recital of the amended proposal for a European
Bimzenmarkt zmd Energiepolitik,Duncker & Humblot, 1992, at Parliament and Council Directive concerning common
210; the Declaration on Civil Protection; Energy and Tourism
45
attached to the European Union Treaty (Maastricht) states: 'The rules for the internal market in natural gas admits that

for a European Union energy policy, 38 the Commission
indicated that it had submitted to the Council, to the
European Parliament and to the other institutions
concerned its proposals relating to trans-European
networks in the energy sector for the implementation
of Article 129b of the EU Treaty. They concern a
proposed decision for guidelines to identify the
objectives, priorities and projects of common interest
in this sector, a proposed decision for measures which
create a favourable climate for energy network projects
and a proposed financial contribution for projects of
common interest identified in the guidelines. But Title
XII of the Treaty relates only to the infrastructure, and
the reference to the energy sector in Article 3t of the
Treaty does not confer on the Union the competence
for the development of its own policy in this field, since
in a declarat_ion the participants of the Maastricht
conference expressly stated that the insertion of a title
concerning energy is subject to a future amendment of
the Treaty. 39 Accordingly, it cannot be asserted that the
Treaty confers on the Community the power to develop
an autonomous energy policy.
The present attitude of the Commission concerning
the measures required for the establishment of the
internal market of natural gas appears less
straightforward than was the case some years ago
before the difficulties which derived from the
differences in the structure and organisation of the
national markets of the Member States became obvious.
Thus, when dealing with priorities for Community
action, the Green Paper 40 defined as the task of energy
policy the achievement of a balance between the
objectives of competitiveness, security of supply and
environmental protection, stating that regulation has
to be limited strictly to the measures necessary for the
maintenance of effective but equitable competition
between the operators. However, the Commission
could have achieved more clarity if it had attempted
to elaborate on what is necessary and what is
unnecessary regulation of competition. The caution of
the Commission is further illustrated by its assertion
that the integration of the internal market can be
encouraged by regulation or liberalisation of the
market. The Commission indicated that it is in the
Community's interest to limit Community regulation
to the absolute minimum to reconcile freedom of
movement with the legitimate objectives of the
Member States. The objectives the Commission
identified were the protection of public service
missions, security of supply, environmental protection

Conference declares that the question of introducing into the
Treaty establishing the European Community Titles relating to
the spheres referred to in Article 3(t) of the Treaty will be
examined, in accordance with the procedure laid down in
Article N(2) of the Treaty on European Union, on the basis of a
report which the Commission will submit to the Council by
1996 at the latest. The Commission declares that Community
action in those spheres will be pursued on the basis of the
present provisions of the Treaties establishing the European
Communities.'
40 Green Paper for a European energy policy, document
COM(94) 659 final 2 of 23 February 1995 at 32.

41 To examine the impact of the different degrees of possible
liberalisation at the Community level the Commission has issued
a contract notice for a study of the economic consequences of
completing an internal energy market, OJ 1995C95/18.
42 See Einar Hope, 'Organisation of Supply Markets for Natural
Gas in Europe', in NaturalGas in tlzeI11temalMarket,ed. Ernst J.
Mestmacker, Graham & Trotman and Nomos, 1993,at 219.
43 See Frankfurter Allgemeine Zeitung of 3 June 1995.
44 Document COM(94) 659 final 2 of 23 February 1995, at 6.
45 OJ 1994 C123/26.
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irrespective of the need to establish a common energy
policy, the establishing of theintemalmarket in the natural
gas sector contributes to the achievement of the objectives
of the Community's energy strategy by improving
environmental protection and reinforcing security of
supply through the diversification of energy sources. The
Recital expressly deplores 'the continuing lack of a
common energy policy' .46 Whereas by reason of Article 7
of the EU Treaty there is a clear case for the Community's
competence in the establishment of the internal energy
market, the establishment of a Community-wide energy
policy which would prevail over national energy policies
of Member States is not endorsed by the Treaty.47
Particularly controversial 48 were the Council's
competence with regard to the issuing of the Directives
on the transit of natural gas through grids 49 and
concerning the transparency of gas prices,50 as amended
by a Commission Directive. 51 The Commission
considered that the proposals for the establishment of
an internal market for natural gas do not create new
laws but are a definition of the basic freedoms and the
rules of competition of the EC Treaty. 52
In its Recital the Council Directive of 31 May 1991
on .the transi.t of natural gas through grids 53 expressly
relies on Article 100a of the EU Treaty. Also the Recital
of th.eCoi:runission's amended proposal for a European
Parliament and Council Directive concerning common
rul~s for the internal market in natural gas 54 refers to
Articles 57(2),55 6656 and 100a57 of the Treaty on which

the Council bases its power to provide for the
approximation of national laws to European law in
order to establish the internal market of natural gas.
Article 100a of the Treaty authorises the Council to
issue measures on the proposal of the Commission for
the approximation of laws and by-laws to European
law with the object of establishing the internal market.
But even if the Treaty does not charge the institutions
of the Community with an express competence, the
Council may issue regulations on the proposal of the
Commission in application of Article 235 of the Treaty
if this is necessary for the achievement of the aims
within the Community. However, a measure of
approximation according to Article 100a of the Treaty
may only be adopted if the subject-matter to be
regulated is subject to the EU Treaty. 58 The applicability
of Article 235 of the Treaty is subject to the condition
that the activity of the Community is necessary for the
realisation of the established aims 59 so that it can hardly
be asserted that measures relating to the establishment
of a common energy policy could be based on Article 235
when Member States refrain from charging the
Community with this aim. Accordingly, a narrow
view of the Community's competences would see a
limitation of its power in the establishment of the
harmonisation of energy policies of Member States
compatible with the legal rules of the EU Treaty. 60
Often the uncertainty
over the possible
consequences of the implementation of the Directives
into national laws has caused authors 61 to question the
Community's competences. Thus it is alleged 62 that

46 OJ 1994 C123/27.
47 The EU Treaty states in Article 3(b): '(2) In areas which do
not fall ~ithi.n its exclusive competence, the Community shall
take ~ct10n, ~n accordance with the principle of s1ibsidiarity,
only 1f and msofar as the objectives of the proposed action
cannot be sufficiently achieved by the Member States and can
the.refore, by reason of the scale or effects of the proposed
action, be better .achieved by the Community. (3) Any action
by ~he Commumty shall not go beyond what is necessary to
achieve the objectives of this Treaty.'
48 See Jurgen Schwarze, 'European Energy Policy in Community
Law' in NaturalGasin the InternalMarket,Note 42 above.
49 Council Directive 91/296 of 31 May 1991 on the transit of
natural gas through grids, OJ 1991 L147 /37.
50 Council Directive 90/377 of 29 June 1990 concerning a
Com':1~nityprocedure to improve the transparency of gas and
electnc1ty prices charged to industrial end-users, OJ 1990 Ll85/
16.
51 Commission Directive 93/87, OJ 1993 L227/32.
52 He'.b~rt von Bose, 'Die Richtlinienvorschlage
der
Komm1ss10n betreffend gemeinsame Vorschriften fi.ir den
Erdgas-Binnenmarkt bzw. fi.ir den Elektrizitats-Binnenmarkt',
in DieEuropiiisc/1e
Gemeinsc/zaft
zmddasRechtderleitungsgebundenen
Energie,ed. Jurgen F.Baur, Nomos, 1993, at 48.
53 See Note 49 above.
54 Amended proposal for a European Parliament and Council
Directive concerning common rules for the internal market in
natural gas, OJ 1994 C123/26; the Recital expressly refers to
the task of adopting measures with the aim of establishing the
internal market as provided for in Article 7a of the Treaty, but
it also admits the lack of a common energy policy and the need
to establish it.
55 Article 57(2) of the Treaty authorises the Council to issue
directives for the harmonisation of provisions relating to the
activities of self-employed persons.
56 According to Article 66 of the Treaty which concerns the
freedom of rendering services, Articles 55 to 58 are also
applicable in this field.
57 Article 100a of the Treaty states in subsection 1 sentence 2:
'The Council shall ... adopt the measures for the approximation
of the provisions laid down by law, regulation or administrative
action in member states which have as their object the
establishment and functioning of the internal market.'

58 Peter J. Tettinger, Johann-Christian Pielow and Norbert
Zimmerman, 'The Directives on Transit of Gas and Electricity', in

LegalProblemsof EnergySupply within tlzeEurop~anCommunities,
ed.Peter J. Tettinger, Institut fi.irBerg-und Energ1erecht der RuhrUniversitat Bochum, R. Boorberg Verlag, 1993, at 8.
59 Carl Otto Lenz, EG-Vertrag Kommentar, Bundesanzeiger
Verlag, 1994, no. 5 to Article 235, explains t.hat Ar~icle 235 of
the Treaty is applicable only if the measure 1s reqmred for the
realisation of the aims of the Community which are particularly
defined in the preamble and Articles 2 and 3 of the Treaty; Hans
von der Groeben, Jochen Thiesing and Claus-Dieter Ehlermann,
Kommentarzum EWG-Vertrag,vol. IV, 4th edn, Nomos, 1991,
no. 114 to Article 235, state that by Article 235 of the Treaty the
Member States conferred the powers necessary for the
realisation
of those aspects of the aims (such as the
establishment of the internal market) which are external to the
regulation by an individual rule; and Eberhard Grabitz and
Meinhard Hilf, Kommentarzur EuropiiischmUnion, vol. II, C.H.
Beck, Supplement 1994, no. 63 to Article 235, assert that it
depends on the discrepancy
between the aims of the
Community and its realisation whether the activity of the
Community is necessary, and, in no.64, that reasons of political
opportunity are not sufficient.
60 See Peter J. Tettinger at page 59 in 'Conference Proceedings'
in Legal Problems of Energy Supply within the European
Communities,Note 58 above.
61 See for example Rupert Scholz and Stefan Langer,
Europiiischer Binnenmarkt und Energiepolitik, Duncker &
Humblot, 1992 at 218,219, who assume that the measures taken
by the Community are an attempt at establishing a common
carrier system; and Jurgen Schwarze, European Energy Policy
in Community Law', in Natural Gas in tl1eInternalMarket, Note
42 above, at 172, 173, who considers that the system of exclusive
territories for the supply or distribution of natural gas would
be abolished and that the Directives might lead to a common
carrier system ensuring the need for the public regulation of
transmission charges and also for maximum and minimum
prices to prevent price wars.
62 Scholz and Langer, Note 61 above, at 212 to 217,219 to 222
with further references.
·
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The criticisms of the Community's initiatives
concerning the establishment of the internal market
focus particularly on any measures which suggest the
introduction of a common carrier system or third party
access. The objections seem to derive from the view
that the owners of fixed mains could be forced to give
access to their networks to third persons who want to
use the network for the supply of their own customers
of
even if this supply would be constitutive
competition. It could be argued, to the contrary, that
the Community is removing any obstacle or barrier
which impedes the development of the market for
transmissions of gas within the Union. It should be
recalled that in the United States this system is based
on different ownership of fixed mains and of natural
gas. This is generally not so in Europe where the
companies which own the long-distance networks are
also the owners of the natural gas which they purchase
in long-term agreements. The position in competition of
these companies is based on long-term agreements and
on the ownership of fixed mains. The establishment of
a market for the transmission of gas would endanger
the position of these undertakings, if they are obliged
to transmit the cheaper gas of competitors who can then
offer it at lower prices to their customers. It may be
expected that as long as the mechanism for the
regulation of transmissions and the charges does not
guarantee the exceptional character of transmissions,
the introduction of more competition via the institution
of a common carrier system or a third party access will
affect the constitutionally safeguarded rights of these
companies. But with regard to the fact that the right to
a transmission under the Directives is limited to certain
specificcases, the fear that the Directives would introduce
a common carrier system or general third party access
seems exaggerated. Thus, the concern that in particular
the Directive on the transit of natural gas could not be
on the Treaty, because the Commission would
based
63 For example, von Bose, Note 52 above; and von der
Groeben, Thiesing and Ehlermann Note 59 above, at no. 13 to thereby have exceeded its competence, does not seem
Article 100a.
legally sound. 71
64 House of Lords, Select Committee on the European
In its Green Paper 72 the Commission considered
Communities, 'Structure of the Single Market for Energy',
that in the past Article 100a of the Treaty was used to
Session 1992-1993, 17th Report.
the technical specifications of petroleum
harmonise
at
1994
65 Piet Jan Slot, 'Energy and Competition', CML Rev.
514 with further references, in particular to Rene Barents, 'The products and boilers but the Commission maintained:
Internal Market Unlimited: Some Observations on the Legal 'It is, however,
available to permit whatever
Basis of Community Legislation', 30 CML Rev. at 87, 88, where
to meet the requirements
necessary
is
harmonisation
the author considers that, taking into account the wide
of the protection of public service missions and of security
definition of the term 'internal market' according to the
jurisprudence of the European Court of Justice,. 'the scope of of supply'. Dealing with priorities for Community action,
the Community's power to harmonise national legislations has the Commission observed 73 however that the attempts at
become so vast that one may very well take the position that harmonisation must ensure that the operation of the
this provision can no longer be seen as the attribution of a
Community market is not detrimental to the aims
specific power, but that it amounts to a general authorisation
pursued by national legislations and that it is justified
for the Community to legislate in nearly all the areas which
by the Treaty- thus, a future policy has to identify 'the
directly or indirectly concern the internal market'.
66 Ji.irgen Schwarze, 'European Energy Policy in Community
precise requirements for harmonisation which should
Law', in Natural Gas in the InternalMarket,Note 42 above, at 174. ultimately complement the introduction of competition
67 Note 58 above, at 12 and 16.
rules by making the distinction between those which
68 Ibid., at 13.

neither Article 100a nor Article 235 of the EU Treaty
could support the measures. Yet other authors 63 do not
see this problem and consider that the Directives are
lawfully based on Article 100a of the Treaty. Also the
Select Committee of the UK House of Lords did not
question the Community's power.&1Slot65 alleges that
the latter view would seem to be in line with the current
practice and case law of the European Court of Justice.
Against the availability of Article 100a of the Treaty
as a basis for the Directives it is argued that the
competence of the Community may be sufficient for
the liberalisation of national energy markets but not
for the regulation of an industrial policy which would
amount to interference with business decisions. 66 The
Directives are thus seen in conflict with the basic rights
of property and the freedoms of trade and business
which are pr~tected by the constitutions of Member
States and with which Community measures should
be compatible. 67 Tettinger 68 alleges that the objective
of the establishment of the internal market for gas can
be derived from the basic freedoms of trade or of
services which are endorsed by the EU Treaty but the
author considers that in view of the degree of
liberalisation attained these basic freedoms could not
serve as a basis for a regulation providing for a transit
obligation which would bind pipeline owners. To sum
up, the power of the Council with regard to the issuing
of the Directives is challenged on four basic grounds. 69
It is argued that, instead of achieving the harmonisation
of the different national laws, the Directives, in
particular the Directive on the transit of natural gas,
would mean the adoption of measures which would
seem to amount to intervention, would imply the
guidance of trade, would amount to law-making, and
would require an amendment of the Treaty itself. 70

69 Scholz and Langer, Note 61 above, at 213 to 216.
70 The power to approximate national laws to European law
is considered in the following way: first, the removal of
?bsta~l~s deriving from national legislation, but not the
1mpos1t10n of a specific market structure; second, not capable
of supporting the establishment of a common economic aim
su_chas the establishment of a market for transmissions of gas;
third, not capable of giving competence in those fields in which
the Commu.nity does not have the power such as for the
establishment of a common energy policy; and fourth, not
capable of serving as a basis for the adoption of measures which
would require amendment of the Treaty.

71 If the application of Article 100a of the Treaty is doubtful,
the following test should be applied according to Grabitz and
Hilf, Note 59 above, no. 44 to Article 100a, who refer to the
jurisprudence of the European Court of Justice: What matters
is the content of the measure concerned and the main aim so
that where measures pursue other aims, Article 100a is still
applicable.
72 Commission Green Paper for a European Union energy policy,
document COM(94) 659 final 2 of 23 Febmary 1995, at 99.
73 Ibid., at 34 and 35.
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concern the Community and those which concern a
limited number of Member States'. The Commission
thus seems to have adopted a view which attempts to
combine the interests of Member States and those of
the Community in the establishment of the internal
market. The interoperability of networks will be
pursued as an aim which the Commission attempts to
achieve through an examination of the possibilities
offered by Article 101 of the Treaty 74 with the objective
of eliminating distortions of competition in order 'to
surmount obstacles affecting exchanges of ... gas
between certain Member States taking into account
existing transport capacities'. However, in practice no
directive has yet been issued in application of Article
101 of the Treaty,75 and it seems doubtful whether the
consultation over these issues between the Commission
and Member States, taking into account that some of
the latter have strong views on security of supply, will
permit the outcome of a practicable solution.

Phases 1, 2 and 3 of the
Establishment of the Internal
Energy Market for Natural Gas
In its working document 'The Internal Energy Market',
of May 1988,76 the European Commission developed a
strategy for energy issues. Particularly discussed were
the issues of the admission of competition in transmission
and distribution, the achievement of the transparency
of prices, the integration of grids between Member
States and the abolition of exclusive rights of import
and export. Subsequent to Article 13 of the Single
European Act77 a Single European Market- the internal
market- should be introduced by the end of 1992. The
Commission recognised that in the case of natural gas
the_cre~tionof a single market would require more time,
taking mto account the continuing lack of a common
energy policy. It therefore proposed development in
three phases as follows:
The first phase 78 of the establishing of the internal
natural gas market is seen by the Council to be set up
by C~uncil Directive 91/296 of 31 May 1991 on the
transit of natural gas through grids 79 and Council
Directive 90/377 of 29 June 1990 concerning a
Community pr?~edure_to improve the transparency of
gas (and electnc1ty) pnces charged to industrial endusers,80as amended by Commission Directive 93/87. 81

The second phase is characterised by the development
of common standards for the technologies relating to
environmental protection, gas storage, transport and
distribution equipment. It consists of four basic
principles. 82
·
First, it is suggested that the period for the
adaptation of the gas industry should be long enough
to get appropriately adjusted to the necessary changes.
Second, the Member States should be enabled to choose
the appropriate system within the frame indicated by
the Commission. Third, the Commission shall refrain
from any excessive regulation. Fourth, the Com~ission
is to use the form of draft directives according to
Articles 57(2), 66 and 100a of the EU Treaty (permitting
a dialogue with the Council, the European Parliament
and other parties).
The amended proposal for a European Council and
Parliament Directive concerning common rules for the
internal market in natural gas83 outlines three basic issues:
• the creation of a non-discriminatory licensing
system for the construction of fixed mains;
• the principle of the separation of the booking
system in the case of vertical organisations, that is
to say unbundling; and
• obligatory access within certain conditions as
concerns transmission and distribution of gas and
supply in relation to large industrial users in the EU.
According to the Recital of the amended proposal
of the Directive,8'1 the following measures are involved
in the second phase of the liberalisation of the internal
market:

• The establishment of common rules for the licensing
by Member States of the construction and operat~o~ of
liquefied natural gas (LNG) terminals, transm1~s~on
and distribution lines and storage facilities, perm1ttmg
the effective functioning of the common m~rke!·
• As a condition for opera ting, the Commission alffis for
the application of normal commercial principles to the
undertakings engaged in the supply and distribution of
natural gas: the natural gas undertakings must be able to
operate without prejudice to constraints connect~d
with public service obligations, on normal commercial
principles.
• Customers and producers of natural gas shall have
non-discriminatory access to the transmission and
systems, LNG facilities and storage
74 According to Article 101 of the Treaty the Commission may, distribution
facilities, subject to the availability of capacity and in
if necessary, after consultation with Member States, propose
to the Council directives which eliminate distortions of return for a reasonable remuneration.
competition in the common market resulting from a difference
• This provision may be limited during the seco~d
between laws in Member States. Concerning the relation
phase by Member States to large industrial companies
between national and Community anti-trust law, the European
.
Court of Justice confirmed the pre-eminent character of and to distribution companies.
• Transmission undertakings shall control the gnd
Community rule so that conflicts should be resolved by the
application of the principle of the primacy of Community rule, system, ensuring the security and reliability of the
Case 14/68 of 13 February 1969, Willzelmv Bundeskartellamt, system.
CMLR (1969) 100 at 119 no. 6.
• Gas undertakings responsible for natural gas
75 Lenz, Note 59 above, no. 8 to Article 101.
transmissions shall adjust storage and transmission
76 Document COM(88) 238 final of 2 May 1988.
capacity to demand.
77 Single European Act of 28 February 1986.

78 The first phase of the establishing of the internal natural
gas market is defined by the amended proposal for a European
Parliament and Council Directive concerning common rules
for the internal market in natural gas, OJ 1994 C123/26, at 27.
79 OJ 1991 L147/37.
80 OJ 1990 L185/16.
81 OJ 1993 L227/32.

82 See Ian Gowans, 'The Internal Energy Market, Second
Progress Report', Energy in Europe, issue 22, December 1993,
1994, at 36, 37.
83 See Note 78 above.
84 Note 78 above, at 27 to 29.
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• Distribution systems shall be subject to central
management and control in order to ensure the security
and reliability of the system.
• A distribution system operator shall be entrusted
with the management and the development of the
system.
• The Member States may grant concessions at the
·
distribution level.
• To prove the maintenance of transparency and nondiscrimination, separate accounts need to be kept for
the transmission, distribution and storage functions of
vertically integrated undertakings.
• The accounts of all natural gas undertakings should
provi~e for maximum transparency, in particular to
identify abuses of a dominant position.
• The competent authorities must have access to the
internal accounting documents of undertakings, without
thereby compromising commercial confidentiality.
• Provisions must be made for safeguards and dispute
resolution procedures.
• In accordance with the principle of subsidiarity,
gener~l principles providing for a framework must be
established at Community level.
• In application of the principle of subsidiarity, each
Memb~r State may choose the regime which corresponds
best to its particular situation.
• Member States should remain free to determine the
detailed criteria for licensing distribution lines and
storage and LNG facilities.
• Member States should be able to determine the
e~tent ~nd the nature of distribution companies'
nghts (including the grant of exclusive distribution
concessions in respect of all customers below the
eligibility thresholds for access to the transmission
an~ di~tribution system) and of their public service
ob~gahons, including the obligation to supply, the
maintenance of system security and the development
of the system capability to meet demand.
• Member States retain the power to regulate all
aspects of gas tariffs for final customers who are
not eligible for access to the transmission and
distribution system, for instance to ensure equal
treatment of these customers.

sufficient for the gathering of experiences, the amended
proposal has dropped this temporary limitation.

The Content of the Amended
Proposal for a European Parliament
and Council Directive Concerning
Common Rules for the 86Internal
Market in Natural Gas
The Directive is divided into seven chapters:

Chapter I - Scope And Definitions. The scope of the
Directive as explained by Article 1 relates to common
rules for the storage, transmission and distribution of
natural gas, relating to the organisation and functioning
of the gas sector, access to the market, the criteria and
procedures applicable, the granting of licences for
transmission, storage, distribution and supply of
natural gas, together with the operation of systems.
ChapterII - GeneralRules For The OrganisationOf The
Sector. The chapter declares the principle of nondiscrimination for the licensing of undertakings
engaged in the supply and distribution of gas in the
Member States, and rules for the expropriation of
private property.
ChapterIII-StorageAnd Transport.This chapter explains
the different obligations imposed on the transmission
companies for the execution and maintenance of the
system and in the contractual relations with other
undertakings such as the obligation to facilitate
transfers of natural gas to and from connected systems
(Article 7) or the obligation of the development and
publication of technical rules (Article 9).
ChapterIV - DistributionSystemOperation.The Directive
asks Member States to determine the rights and public
service obligations of distribution companies, including
the obligation of supply of local customers and the
regulation of tariffs.
ChapterV - UnbundlingAnd TransparencyOf Accounts.

~he amended proposal for the Directive envisages According to Article 15, Member States shall have
a third phase of liberalisation. The Recital of the rights of access to the accounting documents of
amended proposal for a European Parliament and production, transmission or distribution companies.
~ouncil Directive concerning common rules for the Vertically integrated companies shall, in their internal
internal market in natural gas 85 states that even after accounting, keep separate accounts for production,
the second phase of transmission, storage and distribution activities, and
t~e m~as_ures constituting
effect, some obstacles natural gas companies shall publish their annual
into
put
been
have
hberahsahon
to trade in natural gas between Member States will accounts (unbundling). In order to increase competition
nevertheless remain in place. Accordingly, it will be and to achieve the compatibility of price structures of
necessary to provide for further market liberalisation, different undertakings on the levels of transmission,
including in particular a reduction in the barriers to storage and/ or distribution with a company where
t~e supply of natural gas by producers to customers. these activities are a subordinate part of an integrated
Smee the precise details of this third phase, which operation, it may be considered necessary to create as
as there are services
should complete the internal natural gas market, can many separate organisational units
87
only be defined in the light of experience during the to be offered to third parties. Whereas the original
second phase, the Commission shall report to the Council draft provided that these units should be operated as if
a~d th~ European Parliament on the application of this
Directive before the end of this second phase. Whereas
the previous draft considered a three-year period
86 Note 78 above.
87 Ernst J.Mestmacker, 'Energy Policy for Natural Gas in the
85 Note 78 above, at 29.

Internal Market', in NaturalGasin tileInternalMarket,Note 42
above, at 12.
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they were independent companies, the modified proposal
no longer requires the management unbundling of
vertically integrated companies. 88 But the amendment
provides for the separate accounting of production,
transmission and distribution of gas. The amended
proposal does not keep the provision contained in the
original proposal according to which Member States
should ensure that vertically integrated companies
organise their business in connection with these
activities in separate divisions. The amendment merely
sustains the obligations on Member States to ensure
separate accounting; in particular the profit and loss
accounts of vertically integrated companies shall
distinguish natural gas supply costs from transmission
costs and other charges. At the distribution level, the
amendment does not keep the original proposal's
provision for the unbundling of accounts concerning
distribution costs and other charges or sales of gas for
industrial purposes from those for other purposes. The
amendment thus merely provides for the unbundling of
accounting which does not interfere with the freedom of
trade and industry. By achieving transparency, the
unbundling may contribute to the avoidance of abuses
of market-dominating positions of the undertakings
concerned. 89

ChapterVI - AccessTo The System. This chapter deals
with the controversial issue of third party access
('TPA'). Article 17 of the proposal for a Directive
obligates Member States to take measures to ensure
that natural gas undertakings can conclude supply
contracts with final customers who are large industrial
con~umers and with distribution companies on the
basis of voluntary commercial agreements. They shall
also render possible that producers and suppliers of
natural gas can supply their own premises, subsidiaries
and affiliate companies in the same Member State by
means of the interconnected system, subject to the
conclusion of agreements with the relevant transmission
companies and distribution system operators. Member
States shall provide for dispute settlement in cases in
wh~ch a dispute arises between the parties which are
obligated to negotiate in good faith. However, an
operator may refuse access if the contract would
prevent it from carrying out public service obligations.
Producers and suppliers of natural gas shall be able to
supply their own establishments, affiliates and
customers via a direct line within the territory of a
Member State.
ChapterVII-Final Provisions.Articles 19 to 27 authorise
Member States to take protection measures in the case
of a sudden crisis in the energy market, there is a duty
of notification to other Member States and the
Commission.
The Commission will present a report to the
Council and the European Parliament before 31
December 1995,attaching any harmonisation proposals
necessary for the effective operation of the internal
natural gas market. The Council and the European
88 Antonius Klom, 'Amended Proposals for the Completion
of the Internal Market for Electricity and Natural Gas', in
European Commission, Energyin Europe,issue 23, July 1994,
at 11.
89 von Bose, Note 52 above, at 49.

Parliament will give their views before 12 December
1997. The Commission shall review the application of
the Directive and make proposals with a view to
establishing the market for natural gas.

Third Party Access
The terms 'third party access' ('TPA') and 'common
carrier system' are often confused.
Under a common carrier system a transporter is
obligated by law to provide service to interested parties
without discrimination to the limit of its capacity. If
the capacity of a common carrier fixed main is
insufficient to fulfil demand, the operator must offer
its services 'ratable' (that is to say, pro rata) to all
applicants in proportion to the amounts they tender
for transmission. 90 Thus common carriage has been
described as the ultimate method of liberalised access
- as a regime providing for a general obligation on
transmission and distribution companies to provide
transport services at all times, with no distinction
between existing clients, and by allocating capacity pro
rata among all applicants. 91 The proposal for the
introduction of a common carriage system was,
however, rejected by the consultative committees of
the Community. As stated above, unlike in the United
States, where the owners of the fixed mains are not the
owners of the natural gas to be transmitted, the
companies which own the networks in many European
countries are also the owners of the natural gas, so the
introduction of a common carrier system would imply
a substantial change in the organisation of the existin~
system of the supply and distribution of gas. However, it
is also argued that the concept of the security of supply
serves as a shield which is used by transportation
companies of gas to argue against the admission of
more competition. Hope 92 observes that the common
carrier system in the United States did not lead to a
standstill in the creation of pipeline construction and
rather led to a long-term trend towards lower prices.
TPA means a system where owners of pipelines
agree, or are required, to carry gas - which t~ey do ~ot
own - through their systems for delivery to t~d p~rhes.
The difference between TPA and common carnage is that
the former imposes no obligation on pipeline own~rs to
allow access to additional parties once the capacity of
the pipeline has been allocated. 93 Open access may be
described as similar to TP A except for the number of
participants. While under the scheme of TP A there is a
limited group of participants, under the scheme of
'open access' everyone has access 94.TP A has ?~en
defined by the Commission 95 as a regime for providing
an obligation, to the extent that there is capacity available,
on companies operating transmission and distribution
90 Arlon R. Tussing and Connie C. Barlow, The Natural Gas
IndustnJ,Ballinger, 1984, at 250.
91 Per Conradi Andersen, 'Free Movement of Electricity Third Party Access and Quantitative Restrictions', LegalIssues
of EuropeanIntegration,(1994) 2, at 64.
92 Hope, Note 42 above, at 234,235.
93 Jonathan P. Stern, 'The Prospects for Third Party Access In
European Gas Markets', in Natural Gas in tile Internal Market,
Note 42 above, at 185.
94 PerAndersen, Note 91 above.
95 See Ibid., where the author refers to Agence Europe, 29
January 1992, no. 1756, or document COM(91) 548 final.
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networks for electricity and gas to offer terms for the use capacity from existing contracts between pipelines and
of their grid, in particular to individual consumers or to their customers were to be converted, they would not
go beyond the border line ... where unbundling
distribution companies, in return for payment.
The main task of a regulatory authority in the case between buyers and sellers can take place. No transfer
of TP A is to control charges for transmission and to of primary rights may be required to give the buying
implement rules for the allocation of capacity. 96 When and the selling side access to an aggregation point ...
implementing a TP A system different methods of To sum up, one may be sceptical as to whether the
allocating capacity may be used, the most common benefit of competition will outweigh the cost of
being 'first come, first served', that is to say, customers regulation, or one may not be in favour of the probable
requesting service after the capacity of the pipeline has distribution of rents, that a third party access system
been filled cannot immediately be served. 97 Bidding and may bring about in Europe.'
The original proposal for a Directive of 1992101
auction systems provide alternative methods of allocating
98 identifies
moderate provisions on TPA in Articles 12
contained
Stern
capacity under conditions of scarcity.
the following major issues which have to be decided and 19. Article 12 belonged to Chapter III, Transmission
before workable TP A arrangements can be introduced: System Operation; Article 19 to Chapter IV, Distribution
System Operation. According to Article 19, distribution
(1) the parties allowed to participate in a TPA system operators had to propose an agreement for the
use of the interconnected system on the application of
system;
(2) the facilities to which access is to be granted, another person. The agreement could be refused on
for example pipelines (onshore and offshore), LNG the grounds that it would prejudice distribution or
terminals, storage, treatment and blending facilities; contractual commitments. Article 19 also stated that
(3) the services which may be involved apart from the basis on which the distribution system operator's
transmission, for example, 'stand-by', load balancing, terms are set should be such that the charges payable
were reasonably related to the long-term costs incurred
pressure balancing, quality management;
(4) the obligation of the gas (pipeline) company to in the provision of the relevant service, together with a
reasonable rate of return on the capital employed in
provide these services;
the provision of that service. The Article also imposed
the
and
capacity
available
of
(5) the definition
procedures to be followed when capacity is not a duty of non-discrimination on the distribution system
operator. A similar provision concerning the use of
available;
(6) the calculation of charges for services rendered fixed mains for transmission companies was contained
in Article 12 of the original proposal of 1992. These
by the gas (pipeline) company;
were repealed in the amended proposal.
provisions
discrimination)
of
(degree
(7) the relationship
between the gas (pipeline) company's own merchant Title VI of the amended proposal is named 'Access to
the System'. 102 Article 17 of the amended proposal
customers, and third parties requesting access; and
(8) the regulatory procedure which provides: the obliges Member States of the European Union to take the
mechanism by which tariffs are set; a check that necessary measures so that natural gas undertakings can
monopoly power is not being abused; and a resolution conclude supply contracts with final customers who
are large industrial consumers and with distribution
of disputes arising from these transactions.
companies on the basis of voluntary commercial
The essential argument against the introduction of agreements. Also producers and suppliers of natural
TPA was that it would not permit long-term planning gas shall be able to supply their own premises,
of supply for the operators of the networks because of subsidiaries and affiliate companies by means of the
possible transmissions of third parties. This would interconnected system, subject to the conclusion of
render impossible the conclusion of long-term take-or- agreements with the relevant transmission companies
pay contracts so that producers would no longer be in or distribution system operators concerning dispute
settlement. Member States shall designate a competent
a position to finance the considerable investment
necessary for the exploration of new natural gas fields.99 authority to settle disputes relating to the contracts and
It is also argued that TPA which may successfully be negotiations in question. In fact the amendment no
worked in Canada or the United States is not suitable longer imposes a duty on Member States to introduce
for the European market which depends to a large a general TPA system. The negotiated TPA according
extent on imports of gas from non-Member States of to Article 17 of the amended proposal will limit the
the Community. Schulz and Funk 100 indicate that the access to available networks to large industrial users
conditions for the introduction of a general TPA system and distribution companies. 103The amended provisions
are not present in the Community, taking into account
that most European countries import natural gas which
is delivered at the border: 'If claims to transmission
101 Proposal for a European Parliament and Council Directive

96 Walter Schulz and Cara Funk, 'Models of the Organisation
and Accompanying Regulation of Gas Markets in Europe', in
Natural Gas in tlzeInternalMarket, Note 42 above, at 144, 145.
97 Stern, Note 93 above.
98 Ibid., at 185, 186.
99 Gert Maichel and Rudolf Schulten, 'Perspektiven fur die
deutsche und europaische Gaswirtschaft', Energiewirtsclzaftlic/ze
Tagesfragen,1994, at 198.
100 Schulz and Funk, Note 96 above, at 150.

concerning common rules for the internal market in natural
gas, OJ 1992 C65/14; also reprinted in the amended proposal
for a European Paliament and Council Directive concerning
common rules for the internal market in natural gas, OJ 1994
C123/26.
102 Amended proposal for a European Parliament and Council
Directive concerning common rules for the internal market in
natural gas, OJ 1995 C123/26.
103 Ian Gowans, 'The Internal Energy Market, Second Progress
Report', Energy in Europe, issue 22, December 1993, at 37,
estimates that negotiated TPAwill concern some 500 industrial
users and some 100 distributors of natural gas.
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on TPA in the Directive of 1994suggest the introduction
of negotiated TPA instead of compulsory TPA. Beeston
and Charbit 104 summarise thus: 'Refusal of access is
permitted on the grounds of public service obligations
relating to security, regularity, quality and price of
supplies, leaving a large degree of discretion with
Member States which are to decide on the substance of
these obligations.' The role of the state is thus limited to
ensuring that the negotiations are conducted in good
faith and to providing for a dispute settlement
mechanism. 105 The amended proposal does, however,
retain the obligation to establish transparent, cost-based
charges for transmissions in order to ensure comparable
market conditions. 106

The Application of Community Antitrust Law to the Economy of
Natural Gas
The anti-trust rules of the Community do not recognise
a general exemption of applicability in the case of public
utilities engaged in the supply or distribution of gas.
This means that Articles .85and 86 of the EU Treaty are
applicable within the limits of Article 90(2) According
to Article 90(~), the rules of the Treaty are applicable
to undertakings entrusted with the operation of
services of general economic interest unless the
observance of the rules would obstruct the performance
of the tasks assigned to them. Thus the energy sector is
not exempt from the applicability of the rules of
Community anti-trust law as, for example, the
agriculture sector is.107 The failure of the Member States
to agree on the inclusion of a Title concerning energy
issues in the Maastricht Treaty does not mean that the
issues have to be dealt with in any way other than by
the application of the general rules contained in the
Trea_ty.But it means that it is necessary to specify more
precisely the scope of the application of these principles
m order to provide the legal security needed among
the participants in the market. 108
The conditions under which networks for the
supply a~d distrib~tion of gas are operated in Member
~tates_ differ considerably. Although the choice of
hquefied natural gas is on the increase for European
buyers, 109 the construction of fixed mains still offers the
most econ~mically_ viable supply option. Thus,
agreements m ~estramt of competition or concerning
abuse of a dommant market position will mostly relate
to the operation of fixed mains.
Due to the considerable investment needed for the
construction of networks, the market structures in the
energy sector cannot be regarded as optimal in the

104 Sara Beeston and Nicolas Charbit, 'Third Party Access in
the Energy Sector in EC Law,' (1995] 1 OGLTR, at 6.
105 Antonius Klom, 'Amended Proposals for the Completion of
the Internal Market for Electricityand Natural Gas', in European
Commission, Energyin Europe,issue 23, July 1994,at 10.
106 See Ron Hopper, 'EU TPA Battle Draws to an End',
PetroleumEconomicsMarch
,
1994, at xiii.
107 On agriculture, see Article 42 EU Treaty.
108 Claus-Dieter Ehlermann, 'Quelles Regles de Fonctionnement pour le Marche Interieur de l'Energie?', Revuedu Marclze
communet de /'Union europeenneno.
, 380, July-August 1994, at
454 and 459.
109 See 'Transmission Network Crosses New Frontiers',
PetroleumEconomist,March 1994, at iv.

sense of competition theory, but they are workable in
the sense that they produce acceptable results.U 0
Some Member States of the Union have granted
exclusive rights for the import and export of natural gas
and also for its transport and distribution. 111 The
possibility of opening up these networks for competition
are limited, often because of the established structure of
these networks. The duplicated laying of fixed mains
in order to create competition in a local network for
the distribution of gas will generally be limited to the
distribution of a specific number of customers. It seems
that a local monopoly for the distribution of gas ensures
a reasonably priced distribution of gas. 112 In.the cas~ of
regional networks, the duplicated laying of fixed mall_ls
is also uneconomical. However, because generally m
most European countries the owners of the fixed mains
are also the owners of the gas, the possibility of sellfng
natural gas at prices lower than those of a compeh~or
may render the laying of duplicated fixed mams
economically reasonable. From the point of view of the
political economy, it may be more sensible to sep~ra~e
the ownership of the natural gas and the ownership m
fixed mains. m When discussing the applicability of the
rules of the Community anti-trust law in the natural
gas sector, the issue of the security of supply can be
identified as a major point in debate. 114 This is~~e is a
legitimate concern of the national energy po_hcies ~f
Member States. The imposition of Community _antitrust rules on national policies ensuring the security of
supply is a complex subject, particularly because the
different national interests involved have not yet been
subjected to extensive public discussion.

The infringementof the Treaty throughthe
grant of exclusiverightsfor importand
exportby Member States
In the Second Progress Report on the internal energy
market, Gowans 115 states that in August 1991 the
Commission found that exclusive rights for the import
and export of electricity and natural gas had been
granted by Belgium, Denmark, France, Greece, Ireland,
110 Erhard Kantzenbach and Reinald Kruger, 'Could the
Energy Mix be Optimised through Competition or Regulation?',
in NaturalGasin tlzeInternalMarket,Note 42 above, at 64.
111 Piet Jan Slot, 'Energy and Competition', CML Rev. 1994 at
519.
112 The territorial authorities generally grant concessions to
the local public utilities for the use of public streets for the
purpose of the laying of fixed mains. The German draft Bill for
the amendment of the Energy Economy Act of 1935 (see report
by Arnold Vahrenwald, [1994] 5 OGLTR D-48) suggested the
introduction of a form of competition which was close to
expropriatory measures. Concession agreements should not
exceed the duration of 20 years at the expiration of which the
public authority should publicly announce the expiration ?f
the contract. If more than one undertaking were interested m
the supply, a comp~titive tender action should issue. In the
case where the public authority would not renew the concession
but granted it to another company, the public utility should be
obliged to assign the property in its fixed mains and
installations to the successor company against a fair price.
However, the Bill was not passed.
113 Kantzenbach and Kruger, Note 110 above, at 6: 'the only
promising reform would be the separation of the production
and import of these sources of energy from their distribution
networks'.
114 Note 111 above, at 522,523.
115 Note 103 above, at 36.
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Italy, the Netherlands, Spain and the United Kingdom, In a case concerning the abuse of a dominant position,
and it had instituted infringement proceedings in the European Court ofJustice 121 held that a public utility
connection with Article 169 of the Treaty accordingly. which holds a non-exclusive concession for a part of
After the Commission received satisfactory replies from the territory of a Member State does not necessarily
have a dominant position in a substantial part of the
Belgium and Greece, the infringement proceedings
against both States were dropped. The Commission common market, but this would have to be viewed
sent reasoned opinions to Denmark, France, Ireland, differently if the undertaking belonged to a group which
Italy, the Netherlands and Spain. It asserted that the collectively enjoyed a dominant position. Accordingly,
exclusive rights for the importation and/ or exportation the definition of the relevant territorial market will depend
of gas and/ or electricity violated Articles 30, 34 and 37 on the existence of natural gas pipelines and the existence
of the Treaty and invited the Member States to comply of agreements from which the territorial limits of the
with the reasoned opinion within two months. The relevant market may be inferred.
French national gas economy is characterised by a
large, state-owned gas company with a monopoly over Agreementson territorialdemarcation
imports, a shared monopoly over transmission and a
of
Horizontal agreements for the demarcation
The French
over distribution.
quasi-monopoly
Government defended the legal monopoly over territories of supply are likely to violate Article 85(1)
imports interaliawith the argument that a deregulation of the Treaty. 122 The contractual definition of exclusive
could be harmful to the security of supply by putting territories of supply has the purpose of protecting these
at risk the conclusion of contracts which ensure the territories from competition by the other parties to the
search for new sources of supply. 116 It was claimed that contract. Accordingly, the parties concerned limit their
such contracts require long negotiations, considerable freedom of competition insofar as they would be free
investment and long-term agreements with take-or-pay to supply customers within the reciprocally excluded
clauses. After France and the Netherlands indicated territories. Also agreements concerning the joint supply
that they would review the relevant legislation, the of natural gas within certain territories restrain the
freedom of competition of the undertakings concerned
Commission postponed court action.
insofar as they are prohibited from a full supply of the
distributing public utilities within the territories. This
The relevantproductmarket
is because the suppliers concerned are obligated to
observe the quotas agreed on and with this respect they
natural
for
market
a
of
existence
the
law
In Community
gas .as a product of its own is recognised. 117 Natural abstain from any competing activities with regard to
gas 1sa particular product which is different from crude prices and conditions.
The restraint of competition, in order to be
oil and which is not considered as an element of a
reprehensible in the sense of Article 85(1) of the Treaty,
unitary heat market.
must affect the trade between Member States. It is
sufficient if the agreement is susceptible to affect, either
The relevantterritorialmarket
directly or indirectly, in fact or potentially, the trade
In the natural gas sector of the economy, the definition between Member States. Even if the demarcation relates
of the relevant territorial market will to a large extent only to the territory of one Member Stah~ and the
?epend on the existence of natural gas pipelines. 118 This agreement does not impede other undertakings from
1sbecause of the technological complexity and high cost selling gas directly in these territories - different from
of liquefication, transport and regasification of liquefied the case of the grant of exclusive concessions for the
~atur~l gas, and the consequently limited volume of national territory- the quotas agreed on have the effect
liquefied natural gas produced. In connection with the of barriers to the importation of gas from other Member
States and, accordingly, a direct effect on the inter-state
the Commission
notification of a concentration,
ref~a~~ed in the case Viag/Bayernwerk 119 from a trade, since the parties to the demarcation import much
defimhon of the territorially relevant markets which of the natural gas they sell from other Member States,
related to parts of the German market for the regional and since the supply of gas depends on the subsistence
supply of gas. However, the Commission held that the of networks of fixed mains which, by reason of the
relevant territorial market will not necessarily coincide present conditions of operation and the impossibility
with the territories to which demarcation agreements of executing transmissions, excludes direct sales of
123
concluded by the companies concerned relate. The foreign suppliers to other national distributors.
Commission may find that the establishment of an Accordingly, by reason of the structure of the supply of
internal market for natural gas could be complemented
by the regulation of smaller than national markets. 120
116 Jean Marie Chevalier, 'The Structure and Regulation of
French Gas Industry', in Natural Gasin the lllternalMarket,Note
42 above, at 89.
117 See for example Commission Case IV /M.417 -Bayernwerk/
Viag of 5 May 1994, report by Arnold Vahrenwald, (1994] 11
OGLTR D-130 at D-131; Commission Case IV /M.85 - Societe
Elf Aquitaine/Occidental Petroleum of 13 June 1991, [1993] 4
CMLR M9, Nos 7 and 14.
118 Commission Case IV /M.85, Note 117 above, at No. 10.
119 Commission Case IV /M.417, Note 117 above, at D-131.
120 Commission Case IV /M.417 Note 117 above, at D-132.

121 European Court of Justice of 27 April 1994, Case C-393/
92, Alme/a v NV EnergiegedrijfIjsselmij,No. 41; the case related
to the supply of electricity.
122 Commission Case IV /M.417 - Bayernwerk/Viag,Note 117
above, at D-132; German Federal Cartel Authority, order of 18
(1994] 6 OGLTR D-63,
April 1994, 'Ruhrgas/Thyssengas',
report by Arnold Vahrenwald; Siegfried Klaue, 'Wettbewerb
als mi.igliche Bestimmungsfaktoren
und Privatisierung
ztiki.inftigerversorgungswirtschaftlicher Rahmenbedingungen',
RdE, 1994 at 53; Federal Cartel Authority, order of 18 April
1994, 'Ruhrgas-Thyssengas', WuW, 1994, at 975.
123 German Federal Cartel Authority, order of 18 April 1994,
Note 122 above.
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the product 'natural gas' it is likely that agreements which
The abuse of a dominantposition
concern the territorial demarcation of supply or
distribution will affect the trade between Member States. The issue of the abuse of a dominant market position
which is prohibited according to Article 86 of the Treaty
is particularly discussed with reference to the situation
Long-termcontracts
in which the owner of fixed mains refuses another
Long-term contracts for the purchase of natural gas company's request for a transmission of natural gas.
may restrict competition. In the form of take-or-pay When examining the market dominance, the relevant
contracts such long-term agreements are used by the market has to be analysed, in particular whether there
gas-producing companies as a means for the financing is a transmission market for natural gas at all. 129 In the
of resources. The Commission observed: 124 'Natural gas case Viag/Bayernwerkwhich concerned a concentration,
contracts are generally of a duration of up to 20 years the Commission held: 'With regard to the present
depending upon the life of the field concerned. The prices efforts which are directed towards the deregulation of
agreed in the contracts are normally determined for the the energy markets, one may proceed upon the
entire duration of the contract, starting at an initial price assumption that in the medium- or long-term the
and subject thereafter to an indexing formula based above-mentioned restraints in the German energy
on the current prices of other petroleum products.' But carrier markets will no longer be present. Further7 it is
by the conclusion of long-term agreements the parties predictable that the suppliers of energy carriers will,
also restrict their freedom to purchase from other through the use of a system of transmission rights, be
suppliers and the producer is bound by a reciprocal able to supply customers through the mutual use of
u~d:rtaking. For this reason it is argued 125 that it is very the existing fixed mains. Such a development would
difficult to assess the compatibility of long-term
lead to larger markets which could comprise Germany
contracts with competition rules, since long-term and other parts of Europe. Proceeding upon the
contracts involve widely diverging markets and assumption of an already existing larger mar~et ~he
competitive conditions and also considerations relating concentration would not lead to a market dommatmg
to securi~y of supply so that the assessment of a position.' 130
justifiable duration ensuring the adequate rate of return
In the view of Ehlermann 131 the operator of a
may be a co1:1-plicatedevaluation. 126 It may also have network which has received the exclusive authority for
to be taken mto account that such contracts involve the transport or the distribution of gaswithin a certain
enterprises with a dominant position in the market or territory will generally have to be considered as an
undertakin~s entrusted with the task of the supply of undertaking in a dominant position, also with respe~t
natura.l gas m the sense of Article 90(2) of the Treaty or to the market of the commercialisation. However, m
a pubhc undertaking in the sense of Article 90(1) of the the case of large networks owned or man~~e.d by
Treaty .. ".'7ith regard to the future development of different undertakings there may be the possibility of
compehhon law, Slot states: 'Yet it is essential that the using different fixed mains for transmission. Thus, the
Comm~s~i?n shed more light on the question of question of market dominance will have to be answered
compahbihty of long term contracts with Articles 85 according to the circumstances of the individual case
and 86,otherwise its claim to apply the competition rules which the European Court of Justice will evaluate,
to the energy sector cannot and will not be taken basically by reference to market share. 132 It is not ~lear
12
se~ously.' ~ However, in the case ofnatural gas it appears how large an area will have to be in order to constitute
as if a durati~n of 20 rears would not meet with objections a 'substantial' part of the common market or wh~t
from the pomt of view of the anti-trust law. 128
proportion of supply is needed in order t.o.meet this
condition of Article 86 of the Treaty. 133 Decisive for the
assessment of the abusiveness of the conduct will be
124 Commission Case IV/M.85, Note 117 above, at No. 12.
the evaluation of the interests of the parties involved;
125 Slot, Note 111above, at 530.
such interests are in particular proprietary interests
126 Ibid. The author indicates that other clauses in long-term
contracts _may cr:ate doubts as to their compatibility with
Community anti-trust law such as those concerning the
excl\'sive use of the facility or the percentage of the total
reqmrements that may be contracted.
127 Slot, Note 111 above, at 530, 531. The author refers to the
Case IV/34.598 Electricidadede Portugal/Pegoproject- OJ 1993
C265/3 where the Commission held, at No.18, that it 'was unable
to accept the clause providing for an exclusivity of supply for 28
years on the ground that for the full duration of the contracts the
Generator would be prevented from delivering electricity to
consumers other than EDP either in Portugal or in other member
states'. The parties reduced the duration from 28 to 15 years. In
the Case 90/245 /04 concerning the reorganisation of the electricity
industry in Scotland, OJ 1990 C245/9 which related to a notice
pursuant to Article 19(3) of Regulation 17/62, the author states
that the duration was reduced from 30 to 15 years. Both cases
concerned the supply of electricity, however.
128 According to § 103a of the German Act Against Restraints of
Competition of 1957,subsequently modified, the exemptions from
the general prohibitions of the anti-trust law applicable to public
utilities according to § 103 of the Act (see for example Arnold
Vahrenwald, 'Gas Supply in Germany and Anti-trust Law: § 103
of the German Antitrust Act', [1993] 6 OGLTR 174) may not be
available if the exempted contracts exceed the duration of 20 years.

129 Tettinger, Pielow and Zimmermann, Note 58 above, a_t9.
130 Commission Case IV /M.417 of 5 May 1995, Vzag/
Bayernwerk,No. 15, report by Arnold Vahrenwald, [1994] 11
OGLTR D-130 at 131.
131 Ehlermann, Note 108 above, at 458.
132 Clemens Stewing, 'Die Richtlinienvorschage der E<:Kommission zur Einfilhrung eines Third Party Access fur
Elektriztitat und Gas' EuR, 1993 at 49, who points out, with
reference to the jurisp;udence of the European Court of Justice,
that under these conditions the market dominance will have
to be ascertained by reference to the share of the marke_t.
133 See Valentine Korah, EC CompetitionLaw and Practice,5th
edn, Sweet & Maxwell, 1994, at 81; in the case Alrnelo/NV
EnergiebedrijfIjsselmij,C-393/92, of 27 April 1994, RdE 1994/
182, No. 41, which concerned the supply of electricity, the
European Court of Justice held that a public utility which is
granted a non-exclusive concession for a part of the national
territory (here the Netherlands) does not necessarily have a
dominant position within a substantial part of the common
market; the situation is, however, different if the public utility
belongs to a group of undertakings which collectively assume
a dominant position.
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which are also protected by Article 222 of the Treaty. 134
Additionally, the applicability of Article 86 of the
Treaty is conditional on the requirement that the refusal
is susceptible to affect trade between Member States
which may always be the case where the gas comes
from or is going to a place different from the country
of the Member State where the network is situated_l35
Some authors 136 assert that the refusal to grant
access will be abusive in the sense of Article 86 of the
Treaty if: (1) the applicant is prepared to offer a
reasonable price; (2) the operator avails of sufficient
capacities; (3) there are no technical impediments
rendering the access impossible; (4) the construction
of own fixed mains is not an economically feasible
alternative; and (5) the transmission can be performed
within the proper operation plan for the fixed mains,
that is to say. without disturbance to the operator's
schedules. Also it may be considered whether the
transmission is constitutive of competition or not. 137
practice may be the
Another reprehensible
conclusion of an exclusive purchase agreement if the
supplier of natural gas is in a dominant market
position. The European Court of Justice 138 held that an
undertaking in a dominant market position which
obligates purchasers - even on their wish - to purchase
from it their whole supply or at least a substantial part
thereof, commits an abuse of its position. Taking into
account what has been said with reference to long-term
contracts of supply, the application of this principle in
the market of natural gas obviously needs adaptation
to the particular conditions in this sector of energy.

Publicutilitiesexemption,Article90(2)
Article 90(2) limits the application of the EU Treaty
rule~ with respect to undertakings entrusted with
services of general economic interest, if the application
of such rules obstructs the performance in law or in fact
of _theparticular task assigned to these undertakings. One
rmght assume that undertakings engaged in the supply
?f gas could generally be considered as undertakings
m the sense of Article 90(2) of the Treaty insofar as they
provide the basic supply of energy. However, it has to
be taken into consideration that the European Court
of Justice interprets Article 90(2) of the Treaty
restrictively and that there is no jurisprudence
according to which a restraint of competition would be
justified by reason of Article 90(2) of the Treaty. 139 Even if
there is unanimity that the supply of distributors and
end-users of natural gas may be considered as the·
rendering of a service of general economic interest, the
requirements of Article 90(2) are not met unless the
undertaking was 'entrusted' with this service. It is

134 See Beeston and Charbit, Note 104 above, at 7.
135 Ehlermann, Note 108 above, at 458.
136 von Bose, Note 52 above, at 50, 51. Ehlermann Note 108
above, at 458.
137 See Stewing, Note 132 above, at 50. He asserts that, even
if the operator of the grids was granted a (public) concession,
the refusal of the transmission of gas which is constitutive of
competition can generally not be said to amount to an abuse
of a dominant position.
138 European Court of Justice of 27 April 1994, Case C-393/
92, Alme/a/NV EnergiebedrijfIjsselmij,No. 44, RdE, 1994/182;
the case concerned the supply of electricity.
139 von Bose, Note 52 above, at 50.

generally recognised that this term is interpreted
narrowly by the European Court of Justice. 140 However,
in its judgment of 27 April 1994,141 the European Court
of Justice inferred the entrustment from the fact that
the public utility concerned was granted a nonexclusive concession by the competent public authority
for the distribution within a part of the national
territory. Accordingly, it is not a condition for the
applicability of Article 90(2) of the Treaty that the public
authority transfer a public task to the undertaking
which otherwise the public authority would have to
perform.
The organisation of the supply and distribution of
gas differs at the national level. Whereas in the
Netherlands or France undertakings engaged in the
distribution of natural gas are entrusted with this task
by public authorities, this is not the case in Germany. 142
The European Court of Justice 143 sustained the view
that undertakings entrusted with a public service task
in the sense of Article 90(2) of the Treaty do not fall
within the scope of application of the regulation of antitrust issues in the Treaty insofar as restraints of
competition - even the exclusion of any competition are necessary in order to fulfil the particular task with
144
which they were entrusted. The Court explained that
as
restraints of competition are admissible insofar they

· 140 The Commission observed in its Green Paper for a
European energy policy, document COM(94) 659 final 2 ?~23
February 1995 at 101, in relation to the supply of electnc1ty:
'The question is to define, in a non-discrimii:iatory,_trai:isparent
and objective manner, what the public serv1<;eo?hgaho~s_are,
and up to what point these obligations could JUShfyrestnct10ns
to competition. In any case, the definition of the means of
ensuring public service objectives will have to allow for the
principle of proportionality.'
141 European Court of Justice of 27 April 1994'.Case C-393/
ljsselmij,No.47 which concerned
92, Alme/a/NV Energiebedrijf
,
.
the supply of electricity.
142 Federal CartelAuthority, order of 18Apnl 1994, RuhrgasThyssengas', fully reported in WuW, 1994/974, _at177: .
The only legal rules which come into cons1derat10n,_contamed
in the German Energy Economy Act of 1935, estabhsh merely
the outline conditions for an entrepreneurial activity of supply
which, in principle, is open to everybody ... ~ut evei:i if the
appellants were to be considered as undertakings which are
entrusted with the performance of services of general eco_n?mic
interest in the sense of Article 90(2) of the Treaty, the additional
condition for the applicability of this provision would not be
met, namely that the lapse of the agreement on territorial
demarcation, protection and quotas of supply between them
would prevent the performance of this task with the
performance of which they were entrusted. The parties to the
agreement on territorial demarcation may fulfil their activities
of supply without problems even after the lapse of the
demarcation simply because of the already existing fixed mains.
It is not evident that eventually necessary costs for the reorganisation of the supply would exceed those limits beyond
which the supply as such would become questionable. This
result would also be excluded because of the high degree of
development of the territories of supply concerned ... The
continuing existence of the agreement concerned with its
substantial effects upon the importation of natural gas of the
parties to the agreement from member states of the Union
would in any case restrain the development of this business of
trade to a degree which runs contrary to the interests of the
Community. Accordingly the applicability of Article 90(2) of
the Treaty is excluded here also for this reason.
143 European Court of Justice of 27 April 1994, Case C-393/
92, Almelo/N.V. Energiebedrijfljsselmij,No. 46, RdE, 1994/182;
the Court referred to its previous jurisprudence of 19 May 1993,
reference C-320/91, Corbeau,Case 1993/1-2533, No.14.
144 European Court of Justice, Note 143 above, at No. 49.
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are necessary for the facilitation of the performance of
the tasks lying in the public interest with which the
undertaking was entrusted. In this respect, also the
economic conditions under which the undertaking is
active, inter alia the costs which it has to bear and the
regulations which it has to observe, in particular those
involved in protecting the environment, have to be
taken into consideration.
Concerning the application of Article 90 of the Treaty
Slot145states that the jurisprudence of the European Court
ofJustice indicates that the establishment of an exclusive
or special right in adjacent markets will be incompatible
with the Treaty unless there is an objective justification.
Although the author's concern might be mitigated after
the Court's judgment of 27 April 1994,his assertion may
be sustained that 'in view of the extensive public service
obligations in the energy sector, it would be highly
desirable if the Commission made an effort to clarify
ma~ters. Like the question on the security of supply to
which, ?fcourse, the Article 90(2)exemption in the energy
sector is closely linked, absence of clear Commission
guidelines seriously hampers the application of the
competition rules.' 146

The Energy Charter and the Energy
Charter Treaty
The concept of the European Energy Charter was
developed by the Commission on the invitation of the
Council after the Prime Minister of the Netherlands
suggested that economic recovery in Eastern Europe
could be accelerated by co-operation in the energy
sector. The countries of Western and Eastern Europe
and of the OECD attended a conference in Brussels in
1991 and b~gan negotiations for a European Energy
Charter which were successfully completed in the same
year. The European Energy Charter Conference took
up _the negotiations for the Energy Charter Treaty
which was opened for signature on 17 December 1994.
. The_European Energy Charter is the external
dimens10n of the energy strategy of the Community.
The main objective is to take advantage of the
complementary interests of Eastern and Western
Europe in the enhancement of the economy of the
energy se~tor with the aim of improving the security
of supply m the Community. 147
In t~e Prea1:1bleof the Energy Charter Treaty the
con_tractmgparties express their wish 'to implement the
bas~cco~cept of the European Energy Charter 148initiative
which is to ~ataly_se~conomic growth by means of
measures to hberahse investment and trade in energy'.
The Energy Charter Treaty has 50 Articles which are
~eparated in:o Part I, 'Definitions And Purpose', Part II,
Commerce , Part III, 'Investment Promotion And
Protection', Part IV, 'Miscellaneous Provisions' Part V
Dispute Settlement', Part VI, 'Transitional Pro~ision/
145 Slot, Note 111 above, at 532 and 533.
146 In this sense see also von Bose, Note 52 above, at 48.
147 See YvesSmeers, 'Aims and Means of European Energy Policy
in the Light of the Completion of the Internal Market', in Natural
Gas in the InternalMarket,Note 42 above, at 40; the Commission
Green Paper for a European Union energy policy, document
COM(94) 659 final 2 of 23 February.1995 at 26 and 120.
148 The European Energy Charter, adopted in the concluding
document of the Hague Conference on the European Energy
Charter signed at The Hague on 17 December 1991.

Part VII, 'Structure And Institutions' and Part VIII,
'Final Provisions'. In its Green Paper for a European
Union Energy Policy the Commission 149 explained that
the provisions of the Treaty cover the following fields:
(1) access to energy resources and their development; (2)
access to markets; (3) liberalisation of energy exchanges;
(4) promotion and protection of investments; (5) safety
principles and guidelines; (6) research, technological
development, innovation and dissemination; (7) energy
efficiency and environmental protection; and (8)
education and training.
Article 2 defines as the purpose of the Energy Charter
Treaty the establishment of a legal framework in order to
promote long-term co-operation in the energy field, based
on complementarities and mutual benefits, in accordance
with the objectives and principles of the Charter. Part II
of the Energy Charter Treaty obligates contracting parties
in Article 3 to promote access to international markets on
commercial terms, and generally to develop an open and
competitive market, for energy materials and pro~uc~s.
Articles 4 and 5 establish as a principle that nothing m
the Energy Charter Treaty shall be construed as a
derogation from the provisions of GATT and the related
instruments applicable between the contracting parties.
In connection with competition, Article 6 assumes
particular importance. 150 This provision does not
149 Commission Green Paper for a European Union energy
policy, document COM(94) 659 final 2 of 23 February 1995 at 120.
150 Energy Charter Treaty, Article 6 Competition. (1) Each
Contracting Party shall work to alleviate market distortions and
barriers to competition in economic activity in the ener~y ~ect?r.
(2) Each Contracting Party shall ensure that w1thm its
jurisdiction it has and enforces such laws as are necessary an?
appropriate
to address unilateral and concerted anticompetitive conduct in economic activity in th~ energy se~~or.
(3) Contracting Parties with experience in applymg competition
rules shall give full consideration to providing, upon request
and within available resources, technical assistance on the
development of competition rules to other Contracting Partie~.
(4)Contracting Parties may co-operate in the enforcement of their
competition rules by consulting and exchanging infor~ation. .
(5) If a Contracting Party considers that any spec1f1ed anhcompetitive conduct carried out within the area of another
Contracting Party is adversely affecting an importan~ interest
relevant to the purposes identified in this Article, the
Contracting Party may notify the other Contracting Party and may
request that its competition authorities initiate enforcement
action. The notifying Contracting Party shall include in such
notification sufficient information to permit the notified
Contracting Party to identify the anti-competitive conduct that
is the subject of the notification and shall include an o~fe~of
such further information and cooperation as the nohfymg
Contracting Party is able to provide. The notified Contracting
Party or, as the case may be, the relevant competition auth?ri~ies
may consult with the competition authorities of the notifying
Contracting Party and shall accord full ·consideration to the
request of the notifying Contracting Party in deciding whether
or not to initiate enforcement action with respect to the alleged
anti-competitive conduct identified in the notification. The
notified Contracting Party shall inform the notifying
Contracting Party of its decision or the decision of the relevant
competition authorities and may if it wishes inform the
notifying Contracting Party of the grounds for the decision. If
enforcement action is initiated, the notified Contracting Party
shall advise the notifying Contracting Party of its outcome and,
to the extent possible, of any significant interim development.
(6)Nothing in this Article shall require the provision of information
by a Contracting Party contrary to its laws regarding disclosure
of information, confidentiality or business secrecy.
(7) The procedures set forth in paragraph (5) and Article 27(1)
shall be the exclusive means within this Treaty of resolving
any disputes that may arise over the implementation or
interpretation of this Article.
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regulate the application of anti-trust laws but it
establishes a duty of co-operation and assistance
between the contracting parties in any questions arising
from anti-trust issues in the energy sector. The scope
of applicability of subsection 5 of this Article is of
limited interest: a contracting party may notify another
contracting party if it considers that there is any
behaviour within the
specified anti-competitive
territory or area of another contracting party which
adversely affects an important interest relevant to the
purposes identified in Article 6. The interests identified
in Article 6 of the Energy Charter Treaty relate to (a)
the duty to alleviate market distortions in economic
activities in the energy sector; (b) the duty to alleviate
barriers to competition in economic activities in the
energy sector; and (c) the duty to pass and enforce
legislation necessary and appropriate to address
unilateral and concerted anti-competitive conduct in
economic activity in the energy sector. In the case in
which a contracting party considers that any conduct
within the area of another contracting party adversely
affects an important interest relevant to the purposes
identified in Article 6, the contracting party may notify
the other contracting party and request appropriate
action by the party's competition authorities.
What should be understood by the duties to
establish market conditions which avoid distortions in
economic activities in the energy sector and which
alleviate barriers to competition and to pass and enforce
an appropriate anti-trust legislation is certainly open
to discussion, but at least Article 6 of the Energy Charter
Treaty gives any contracting party the right to intervene
if any of its protected interests are affected by another
contracting party. In such a case, the parties may also
resort to settlement procedures according to Article 27
through diplomatic channels.
Article 7 concerns the facilitation of transit. Transit
means here the carriage of energy materials or products
to or from the area of a contracting party to another
state. 151 A general duty of co-operation is imposed in
this respect on contracting parties. In the case of a
dispute over any matter arising from transit, a dispute
settlement procedure is provided. The transfer of
technology is dealt with by Article 8 of the Energy
Charter Treaty, according to which contracting parties
agree to promote access to and transfer of energy
technology on a commercial and non-discriminatory
basis. Article 9 of the Treaty provides on access to
capital states that a contracting party shall promote
conditions for access to its capital market by companies
and nationals of other contracting parties engaged in
the energy sector on a similar basis to which it grants
access to its own companies and nationals.
Part III deals with questions concerning investment,
promotion and protection. Contracting parties shall
endeavour to accord to companies and persons of other
contracting parties conditions for investments on a
national treatment basis, 152 and permit the employment
of the investor's key personnel. 153 Compensation for
losses which an investor suffers by reason of war, state
of national emergency, civil disturbance or other
151 A definition of the term 'transit' is contained in Article
7(10)(a) of the Energy Charter Treaty.
152 Article 10 Energy Charter Treaty.
153 Article 11 Energy Charter Treaty.

similar event shall be indemnified on a national
treatment basis. 154 Expropriation of investors may occur
only for a purpose which is in the public interest, not
discriminatory, carried out under a process of law and
against the payment of prompt, adequate and effective
compensation to the fair market value of the investment
to be expressed in a freely convertible currency at the
request of the investor. 155 A contracting party shall
guarantee the freedom of transfer into and out of its
area of investments. 156
In Article 18 the contracting parties expressly
recognise state sovereignty and sovereign rights over
energy resources which must be exercised in accordance
with and subject to the rules of international law. The
subsequent Article relates to environmental aspects: Each
contracting party shall strive to minimise in an
economically efficient manner harmful environmental
impacts occurring either within or outside its area from
all operations within the energy cycle in its area. Article
19(1) sentence 3 of the Energy Charter Treaty states:
'The contracting parties agree that the polluter in the areas
of contracting parties, should, in principle, bear the cost
of pollution, including transboundary pollution, with due
regard to the public interest and without distorting
investment in the energy cycleor international trade.' The
policy to be pursued with regard to the protection of the
environment is particularly explained in a catalogue
subsequent to sentence 4 of paragraph 1 Article 19 in
lits (a) to (k). According to lit (d) contracting parties shall
have particular regard to improving energy efficiency,to
developing and using renewable energy sources,. to
promoting the use of cleaner fuels and to employing
technologies and technological means that reduce
pollution.
As regards transparency, the Energy Charter
Treaty 157 states that contracting parties shall designate
one or more inquiry points to which requests for
information about the applicable laws which affect
trade in energy materials and products may be
addressed. The Energy Charter Treaty 158 provides on
taxation that investors shall be subject to taxation
measures (other than those on income or on capital)
on a national treatment basis. However, the regulation
does not affect tax provisions of any convention,
agreement or arrangement to which the contracting
party is a party or member, or of any agreement
concerning the avoidance of double taxation. Provision
is made for the case of the application of the GATT159
and where taxes amount to expropriation. 160 A
particular regulation concerning state and privileged
enterprises is found in Article 22, which prescribes in
a general manner that such enterprises shall conduct
their activities in a manner consistent with the
contracting party's obligations under the Energy
Charter Treaty. Exceptions from the application of
some provisions of the Energy Charter Treaty are found
in Article 24, relating, for example, to essential security
interests or the maintenance of public order.

154
155
156
157
158
159
160
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12 Energy Charter Treaty.
13 Energy Charter Treaty.
14 Energy Charter Treaty.
20(3) Energy Charter Treaty.
21(3) Energy Charter Treaty.
21(4) Energy Charter Treaty.
21(5) Energy Charter Treaty.
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Part V of the Energy Charter Treaty relates to the
settlement of disputes between an investor and a
contracting party and also between contracting parties
concerning the application or interpretation of the
Energy Charter Treaty. Part VI, Transitional Provisions,
contains in particular regulations concerning traderelated matters such as rules establishing the relation
to other treaties, in particular the GATT.Part VII,Structure
and Institutions, makes provisions for the Energy Charter
Conference which is to meet at intervals, the secretariat
and related matters. Part VIII, Final Provisions, contains
provisions concerning the ratification, acceptance,
approval, accession, amendments and association
agreements. The Energy Charter Treaty shall enter into
force on the ninetieth day after the date of deposit of
the 30th instrument of ratification. 161 However, the
signatories agreed to apply the Energy Charter Treaty
provisionally pending its entry into force. 162
A particular Energy Charter Protocol on Energy
Efficiency and Related Environmental Aspects was also
signed on 17 December 1994.The Protocol establishes a
duty of contracting parties concerning the co-operation
and assistance in developing and implementing energy
efficiency policies, laws and regulations. 163 The Protocol
defines policy principles for the promotion of energy
efficiency as a considerable source of energy and for
consequently reducing adverse environmental impacts
of energy systems. 164 The Protocol itself, however,
do~s not contain the regulatory framework for the
achievement of this policy. Article 3 which contains the
basi~principles, creates in subsection 2 for the contracting
parties the duty to establish energy efficiency policies
and appropriate regulatory frameworks which
promot~ those measures necessary for the achievement
of the arms of the Protocol. With this respect Article 5 of
the Protocol states: 'Contracting parties shall formulate
strategies and policy aims for improving energy efficiency
and thereby reducing environmental impacts of the
energy cycle as appropriate in relation to their own
srecific energy conditions. These strategies and policy
arms shall b~ transparent to all interested parties.'
. The ach1~vements of the Energy Charter Treaty lie
m the _establishment of rules which regulate the cooperation between contracting parties in all fields of
the energy sector. This co-operation will stabilise the
security of supply of the energy-importing countries
of Western Europe and enhance the capacities of
production and economic performance of those
countries which export energy carriers. The advantages
to both sides are ensured by those clauses in the Energy
Charter Treaty which relate to the access of capital
markets, the protection of investment and the energy
transit. In its resolution on the Agreement on the
European Energy Charter and specific protocols of 21
April 1994, the European Parliament 165 stressed the

161 See Article 44(1) Energy Charter Treaty referring to the
ratification, acceptance, approval or accession by a state or
regional economic integration organisation which is a signatory
to the Charter as of 16 June 1995.
162 Article 45 Energy Charter Treaty.
163 Article 3(1) Energy Charter Protocol on Energy Efficiency
and Related Environmental Aspects.
164 Article 1(1) Energy Charter Protocol on Energy Efficiency
and Related Environmental Aspects.
165 OJ 1994 C128/375, No.2.

importance of the provisions relating to the protection
of investment because of the positive impact which
this regulation may have on production capacities.
The Commission, which is organising the Charter
Conference, 166 will negotiate for a complementary
Treaty to extend the principle of national treatment for
investment entered into by foreign investors (such as the
access to markets via the acquisition or establishment
of businesses, and access to concessions). The European
Parliament's criticisms of the draft Treaty 167 related to
the omission of environmental issues from the dispute
settlement procedure. Article 19(2) of the Energy
Charter Treaty states that disputes concerning the
application or interpretation of provisions of Article
19 (which deals with environmental aspects) shall, to
the extent that arrangements for the consideratio~ of
such disputes do not exist in other appropriate
international
fora, be reviewed by the Charter
Conference which will aim at a solution. However, in
the case of natural gas the environmental issue~ are
of less importance than is the case in crude 011or
atomic energy. It seems that the Energy Char_ter
Treaty provides the basic principles ~m which
intergovernmental relations may devel?P m orde~ to
ensure the stability of supply with the aim of ~eetmg
the increasing demand for natural gas and creatmg t~e
background
for the establishment
of economic
conditions necessary for the production of this energy
carrier.

166 Commission Green Paper for a European Union energy
policy, document COM(94) 659 final 2 of 23 February 1995 at
121.
167 OJ 1994 C128/375, No.4.

