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Light, the state-owned company which supplieselectricity to the State of
Rio de Janeiro,was sold on 21 Mayto a consortium formed by the French
companyEdF(Electricitede France)andthe AmericanAESCoraland Houston
IndustriesEnergy,representedby INGBarings.Theauction lasted14 minutes
In total. ThisIsreported to be the largestprivatisationauction ever organised
In Brazil.The competing groups were not officially formed until the night
before.
The FederalGovernmentput 6.2 billion shareson sale,equivalentto 60
per cent of the company'scapital. Shareswere divided Into 623,450lots of
10,000 each. 577,833lots were sold; 214,133to nationalprivategroupsand
353,700to foreign companies;34 per cent of the total were acquiredby the
winning consortium led by EdFwhich will now own the majority of Light's
equity control. BNDES-Par,
a subsidiaryof the National Bankfor Economic
Development(BNDESl,
owned by the Brazilianfederal state and in chargeof
the privatisationprocess,acquired9.14 per cent of the shares.CSN,a large,
recently privatisedIron and steel industrialcomplex,bought 7.25 per cent of
the shares (CSNis Light's largest single customer and thus would have a
significantmeansof influencingtariffs).Theother mainconsortiumcompeting
for Light'scontrol wasled by Chllectraof Chile.
Buyerswill pay the minimum price fixed by the Government(US$390.00
per group of 1,000 shares).Light'sannual saleswere equivalentto US$1.8
billion In 1995,a yearwhenthe companyregistereda net lossequalto US$110
million. In the first quarter of 1996,Light had a profit of US$62.5million.The
companyIsresponsiblefor the transmissionand distributionof 80 per cent of
the electricityconsumedby the state of Riode Janeiro(9 per cent of the total
national electricity demand).

The objective of the Introduction of a common energy policy hasprompted
the Commissionof the EuropeanCommunitiesto gather information from
MemberStatesabout investmentprojectsin the petroleum, naturalgasand
electricitysectorsof the economy.In orderto obtainthis information,persons
and undertakingswhich plan suchprojectsmaybe calledon to communicate
details to Member States, which have the duty to communicate to the
Commissionparticularsof investment projects concerningthe production,
storageanddistributionof petroleumandnaturalgasplannedIntheir territory.
A similar duty to notify investment projects Is contained in the Treaty
establishingthe EuropeanCoalandSteelCommunityandthe Treatyestablishing
the EuropeanAtomic EnergyCommunity.
In the Recitalsof the Regulationthe need to obtain information about
investment projects concerning petroleum refining, investment in
desulphurisatlonplants for residues,gas oil, feedstock or other petroleum
products isJustifiedby their increasingImportanceIn viewof the strict quality
standardsto be adopted within the community In order to control pollution.
TheRecitalsrefer alsothe fact that in the naturalgassectorsof the economy,
investment projects relating to underground and submarinetransmission
pipelines which constitute essential links in national or international
interconnectingnetworksaswell asin trans-European
networks,areof Interest
to the Community.TheRegulationrelatesalsoto the electricitysector of the
economy but referencesto the related provisionsare not contained in this
report.
The investment projects to which the duty of communicationattaches
are listedin the Annexto the Regulation.In the caseof the petroleumrefining
industrythe relevantprojectsare:
- distillationplantswith a capacityof not lessthan 1 milliontonnesa year
- extensionof distillingcapacitybeyond1 million tonnes a year
- reforming/crackingplants with a minimum capacityof 500 tonnes a
day
- desulphurisationplants for residualfuel oil/gas oil/feedstock/other
petroleum products.
Excludedare chemical plants which do not produce fuel oil and/or motor
fuels, or which producethem only as by-products.
In the caseof the natural gas industrythe relevant projectsconcerning
transport are:
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- transfrontier gas pipelinesand projects of common interest Identified
in the guidelinesestablishedunder Article 129c of the Treatyon European
Union,and
- terminalsfor the importation of liquefied natural gas.
Excludedare gas pipelines and terminals for military purposes and those
supplyingchemical plants which do not produce energy products, or which
producethem only as by-products.
Concerningdistribution the relevant projects are:
- underground storage Installationswith a capacityof not lessthan 150
million cubic metres.
Excludedare Installationsfor military purposesand those supplyingchemical
plantswhich do not produce energy products or which produce them only as
by-products.
Article 1(2l of the Regulationimposeson personsand undertakingsthe
duty to communicatedetailsabout investmentprojectsto the MemberStates
in whoseterritory they are planningto carrythem out before 15 Marchof each
year.Thisduty will not be imposedwherea MemberStatedecidesto useother
meansof supplyingthe Commissionwith relevantinformation.
Article 1(1l of the Regulation imposes on Member States the duty to
communicate to the Commissionthe information concerning investment
projectsreferredto In the Annexas mentioned aboveand which relateto the
production, transport, storageand distribution of petroleum and natural gas
before 15 April of eachyear.Thoseprojects must be notified on which work is
scheduledto start within three years.
Article 1(3l to (5l of the Regulationexplainsthat the communicationshall
indicate the volume of capacitiesin commissionor under construction and
those which are scheduledto be taken out of commissionwithin three years.
Thecalculationof the capacitiesor dimensionsshalltake into account all parts
of a project which constitute a technically indivisiblewhole, and they shall
coverinvestmentprojectsof which majorfeaturessuchaslocation,contractor,
undertaking,technicalfeaturesand so on may be subjectto further reviewor
to final authorisationby a competent authority.
Article2 of the Regulationestablishesthat the communicationshallrelate
to:
-

the precisepurposeand nature of such investment
the plannedcapacityor power
the probabledate of commissioning,and
the type of raw materialsused;

and concerning any proposed withdrawal from service,the communication
shallrelate to:
- the characterand the capacityor power of the installationsconcerned,
and
- the probabledate when the installationswill be withdrawn from service.
ArnoldVahrenwald
Attorney at Law
Munich

Article 4 of the Regulationprovidesthat information forwarded pursuant to
the Regulationshall be treated as confidential.
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or personal injury, can.$1 million; (bl in respe~t of any other ~laims (i.~.
property), can.$500,000.Under the current regime: the calculationsare in
the rangeof can.$120,000and can.$40,000respectively.
Oilpollution liability and compensation
The amendmentsto the CanadaShippingAct with respect to oil pollution
liabilityand compensationinclude changes~hich wi!I in~re~sethe maximum
compensationavailableto claimantsIn an 011pollution 1nc1dentfrom about
can.$120millionto can.$270million. Compensationwould be made available
for oil pollution damagecausedby empty tankerson the voyage.immediately
after the voyagewith a cargoof persistentoil. Costsfor preventativemeasures
taken in anticipationof a spillfrom a tanker now would be recoverableunder
the Canadianregime.
A significantclarificationis the new section 679.1 which sets out that the
maximumliabilityof an owner of a ship other than a Conventionship with a
tonnage lessthan 300 tonnes is an amount determined accor~ingto section
578 (seelimitation of liability above). In the case of ships with a tonnage
exceeding300tonnes,the amount is determined in accordancewith Article 6
of the Limitationof Liabilityconvention 1976.
The amendmentsprovide that where oil pollution damage from a ship
resultsIn impairmentto the environment,the ship owner would .be liablefor
the costsof reasonablemeasuresof reinstatement.The new regime extends
the right of action in Canadafor pollution damagebeyond the territorial sea
to the 200 nauticalmile exclusiveeconomiczone (EEZl.

Thomass.Hawkins
Campney& Murphy
Vancouver

Germany
ENERGY LAW

New leglslatlon
EnergyLawReformBillpassesCabinet
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UNFAIR TRADE PRACTICES

comparative

advertising

Failureto provideaccuratecomparison
of overallcosts

GermanFederalSupremecourt
1 February1996
IZR50/94

On23 October1996,the GermanCabinetdecidedto introduce in Parliament
the EnergyLawReformBillpreparedby the Ministryof EconomicAffairs.Strong
oppositionfrom municipalpoliticianswithin the CDUruling party had prevented
an earlierdecisionof the Cabinet.The bill, which has now1 been approved in
the form as proposedby the EconomicsMinister in May will break up the
closedsupplyterritoriesof the utilitieswhichdominatein the Germanelectricity
industry.Insteadof introducingan expressright to third party access,the Bill
abolishesthe exemptionfrom the generalrules of Germancartel law, which
the energyindustryhad until now.
The Bill will now be first discussedin the Chamber of Federal States
rnundesratlwhichprovidesfor a periodof sixweeksfor deliberation.Thereafter,
it will be referred to the lower Chamberof Parliamentmundestagl. During
committee proceedings,a public hearingmay be held in spring next year.
Accordingto constitutionalsharingof powers,the Bundesratwill haveto
consentto the Bill.Asthe governmentpartiesare in a minority positionthere,
it is far from certain that the Bill will passParliamentat all. At least some
extended negotiation processbetween the chambers,as well as substantial
changes,can be expected.

Facts:The plaintiff is a public utility engaged in the distribution of gas in
Bavaria.It supplies some 50,000 customers. The defendant is a private
for the promotion of the distribution of heating oil. Its purposeis
ass.ociation
to inform the generalpublicabout the advantagesof heatingwith oil. In 1992
the defendant publishedin the presscircularswhich contained comparisons
of ~h~ pricesof heating oil and natural gas without directly mentioning the
Oneof the headlineswas:'Fixedday - check: natural gason average
pla1nt1ff.
45%more expensivethan heatingoil'. Another headlinesaid: 'Your heating oil
may riseto these pricesbefore it Is more expensivethan natural gas'.
Theplaintiff allegedinter aliathat the promotion campaignviolatedArticle
1 of the ,GermanAct AgainstUnfairTradePractices,which contains a general
clause:..whoever c~mmits acts In the business trade for purposes of
which violate bonos mores will be liable for an injunction and
compet1t1on
dam~ges'.The plaintiff assectedthat a fair comparisonof prices should not
only include the purchaseprices. It would be reasonableto Include the full
costs,~~ich ~houldalso~elateto the cost of the heating facilities. Heapplied
to restrainthe defendantfrom publishingthe advertisements
for an 1nJunct1on
and cla(meddamageswhich were caused by the publications.The plaintiff
also claimedthat the defendant should supply him with information about
the distribution of the advertisements,in particularthe circulation. The First

