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The Technological Change 
Integrated communications systems based on network 
infrastructures permit the interoperation of traditional 
means of communication such as telephones and comput
ers, fax machines and modems, televisions and radios. 1 

The traditional information carrier, the book, the journal 
and other printed matter risk to lose out against new 
media which may reach the consumer more quickly and 
easily via digitised data on information superhighways. 

The digitisation of data facilitates storage and commu
nication, but it aggravates the risk that the information 
contained in the data is copied or used without authorisa
tion. Whereas the pace of advancement of bookprinting 
technology coincided with the development of copyright 
systems in recent centuries, the present pace of techno
logical change may get out of the control of lawyers who 
considered it as their eminent task to protect those who 
invested intellect and capital for the creation of works 
which are at the root of national cultures. 

Whereas in the last centuries protection was given 
within national markets, the advances of technology can 
no longer be successfully exploited for the benefit of con
sumers in national markets, unless the size of the market 
permits the international competitiveness of the under
takings engaged in it. The global information infrastruc
ture involves economies of scale which exceed the 
thinking in national markets. But the development of 
international standards for the techniques involved which 
warrants the interoperability and interconnectivity of net
works, services and products has to be complemented by 
a global system of law which ensures operability at eco
nomically reasonable levels. Countries which do not 
accept this premise endanger the competitive position of 
their scientists and their economy and they may deprive 
their authors and publishers of the chance to participate in 
the creation of a global culture. 

As a result of technological development, the commu
nications industry is undergoing important structural 
changes. A few months ago the New York Times reported 
within three days two events which both related to the 
communications industry: the creation of the largest 
communications company in the world 2 and the biggest 

This article is based on a contribution within the programme of the 
Frankfurt Book Fair on 9 October 1995 which was organised by 
CentreBar of Europe, the Association of American Publishers and 
the Frankfurt Book Fair. 

1 Green Paper of the US Information Infrastructure Task Force 
'Intellectual Property and the National Information Infrastructure". 
July 1994, at 5. 
2 Turner to Merge into Time Warner; A 7.5 Billion Deal', New 
York Tinws, 23 September 1995. 

corporate break-up in history. 3 An economic analysis of 
the developments may prove that the achievement of syn
ergetic effects by the merger of undertakings which are 
active in the different sectors of the communications 
industry may not necessarily lead to an increase of eco
nomic efficiency. Accordingly, small enterprises of the 
publishing industry will also have a chance to conquer 
new markets, provided that the legal framework within 
which they operate guarantees a return for their invest
ments. This legal framework is characterised, first, by a 
convergence of different fields of law concerning in par
ticular telecommunications law, copyright, the law of 
unfair competition, media law and anti-trust law and, sec
ond, by attempts on the international level to achieve the 
harmonisation of national laws. 

In finding the appropriate answers to these problems, it 
should be borne in mind that we are only at the very 
beginning of the development of new digital technologies 
for the purpose of the communication .of works,4 the pro
tection of which has to be provided for by intellectual 
property law.5 The drafting oflegal rules within this con
text should thus permit the adaptation to a changing tech
nological environment. Taking into account the pace of 
technological progress, legal prohibitions may soon be 
overtaken by new technological methods which are not 
caught by the law. Yet it does not seem advisable to aim at 
a limitation or prohibition of the use of new technologies, 
because this may, in the end, lead to a misallocation of 
resources and favour the economies of nations which are 
not hampered by such restrictions. 

Telecommunications Law 
Communications technology is the key for the use of the 
new media so that the regulation of telecommunications 
services assumes considerable importance for the devel
opment of the publishing industry. The definition of the 
term 'telecommunication' as meaning the transmission 
between or among points specified by the user of infor
mation of the user's choosing, including voice, data, 
image, graphics and video, without change in the form or 
content of the information, as sent and received 5a makes 

3 'AT & T, Reversing Strategy, Announces a Plan to Split into 3 
Separate Companies', New York Tinws, 21 September 1995. 
4 Horst Ohnsorge, 'Die Weiterentwicklung der Basistechnologien 
fur die Telekommunikation', in" Jahrbuch Telekommunikation und 
Gesellschaft 1995, R.V. Decker, Heidelberg, 1995, 19 to 35, at 34. 
5 US Vice President Gore at the International Telecommunications 
Union in Buenos Aires, 21 March 1994; see Green Paper of the US 
Information Infrastructure Task Force, Note 1 above, at 6. 
5a Section 8(b)(ee) of US Bill S.653. 
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evident the enormous importance which the communication of information via telecommunication services will assume. In general, telecommunications services may be separated into two branches: the basic services such as the network structure, and the value-added services such as electronic publishing, on-line databases or broadcasting services. In many countries the telecommunications services were performed by the state or by public enterprises. In recent years structural changes have occurred in many countries through the privatisation of the telecommunications system. But also in those countries where the telecommunications industry was in the private sector, the legislator felt the need for structural changes. In the United States a Bill to promote competition and reduce regulation in order to secure lower prices and higher quality services for American telecommunications consumers and to encourage the rapid deployment of new telecommunications technologies was introduced in May 1995. 6 

The Bill, drafted to amend the Communications Act of 1934, sustains the common carrier system which organises the basic services. Additionally, it imposes on the common carrier the duty to interconnect with the facilities and equipment of other providers of telecommunications and information services. 7 The Bill also requires a local exchange carrier to provide access to the network at just and reasonable terms and conditions and nondiscriminatory access on an unbundled basis to databases at non-discriminatory prices. 
The regulation of the basic services and the valueadded services in the Bill may serve as a model for other jurisdictions. The Bill prohibits 8 a Bell operating company from engaging in the provision of electronic publishing which is disseminated by means of such company's or its affiliate' s basic telephone service, but it allows a separated affiliate or electronic joint venture to engage in such activity if it is operated independently from the Bell operating company. 9 Title III of the Act of 1996 which concerns cable services states in part V, section 651, on video programming services provided by telephone companies that a common carrier which provides video programming using radiocommunications shall be subject to the requirements concerning cable services, and the common carrier which provides video programming as a common carriage of video traffic shall be subject to the requirements concerning broadcast services. However, section 652 of the Act of 1996 limits buyouts and joint ventures between the companies engaged in this market. Thus a 

6 Communications Act, 1995. The other relevant US Bill is S.652 'Telecommunications Competition and Deregulation Act of 1995', legislative day 19 June 1995; on 12 October 1995 the text ofHR 1555 was inserted in S.652 and signed by the President on 8 February 1996. 
7 The interoperability is achieved by the imposition on the specified local exchange carrier of duties to provide interconnection, unbundling of network elements, services, elements, features and capabilities for resale at economically feasible rates to the reseller, number portability, dialing parity, access to rights of way, network functionality and accessibility and good faith negotiation of agreements to fulfil such duties, section 25l(a)(3) of the Act of 1996 .. 8 Section 274 of the Telecommunications Act of 1996. 9 For example if the joint venture maintains separate books, has no personnel in common, does not permit the Bell operating company to perform specified functions on behalf of a separated affiliate and has performed annually a compliance review. 

local exchange carrier may not acquire more than 10 per cent in a cable operator providing cable services in the area concerned and likewise a cable operator may not acquire more than 10 per cent financial interest in a local exchange carrier in the area concerned. Also joint ventures to provide video programming between a local exchange carrier and a cable operator in the same area are prohibited, subject to exemptions concerning special cases. 

Copyright Law 
Exclusive rights and their infringement 
The copyright gives the author, artist or musician exclusive right for the use of their works. An infringement of copyright will be caused by the unauthorised copying, distribution or performance of the work in public, the broadcasting or including of the work in a cable programme and the making of an adaptation of the work or the use of such adaptation for any of the infringing activities. Since copyright laws differ from country to country, matters will be settled differently in each legal system. Another problem concerns the difficulty of categorising the new products of publishers within the terms of copyright laws: is a CDROM a database 10 or is it a film?11 Protection should also be granted to neighbouring rights, the content and scope of which differs even more in national legislations and which urgently need harmonisation to facilitate the operation of the global information infrastructure. 12 Concerning electronic publishing via the Internet, the lack of any possibility to limit access and of billing mechanisms may render it unattractive to publishers. 13 

Digital technology facilitates the manipulation and modification of works. 13a The user may interactively determine the presentation of works and alter them. This not only raises the question whether and to what extent there is a copying of the original works, 14 but it increases the risk that moral rights are violated which enable authors, in particular, to object to any distortion, 

10 See for example Terence Prime, The Law of Copyright, Fourmat Publishing, 1992, at 83 with regard to the UK Copyright, Designs and Patents Act 1988. 
11 See for example Berlin Court of Appeals of 17 May 1995, 'CDROM products', WuW 1995/1030 at 1039; the Common Position adopted by the Council on 10 July 1995 with a view to adopting the Directive of the European Parliament and of the Council on the legal protection of databases, document 95/C 288/92, OJ 1995 C288/l 4, states in Recital 22 that electronic databases within the meaning of this Directive also include devices such as CD-ROM and 

CD-i. On second reading the European Parliament amended this Recital in December 1995 (document C4-0370/95-00/393 (COD)) so that electronic databases within the meaning of this Directive may also include devices such as (1)-ROM and CD-i. 
12 Mark Turner, 'Do the Old Legal Categories Fit the New Multimedia Products? A Multimedia CD-ROM as a Film', (1995] 3 EIPR 107 to 109. 
13 See for example Antonio Mille, 'Music and Electronics: Problems of Intellectual Property Related to Musical Composition and Performance Using Electronic Means', Copyright Bulletin, Volume XXVIII No. 2, April-June 1994, at 18. 
13a K. Schmaranz and A. Vermeer, 'Aspects of Electronic Publishing', in Brunnstein and Sint (eds), Intellectual Property Rights and New Technologies, R. Oldenbourg, 1995, at 279 to 288, concerning the WWW. 
14 See for example Andrew Christie, 'Reconceptualising Copyright in the Digital Era', (1995] 11 EIPR 522, at 526. 
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mutilation or other modification of a work which would be 
prejudicial to their honour or reputation. The present lack 
of harmonisation of national laws with regard to moral 
rights may create an obstacle to the achievement of a 
global communication of works via information infrastruc
tures. It may be recommendable that authors should con
sent not to avail themselves of such rights over the 
databases where their works are entered. 15 

It is not clear whether and which unauthorised uses of 
works by the new communications media will violate the 
copyright. The new techniques of digital communications 
facilitate the copying of works and also permit a repro
duction of the original work which is probably not caught 
by the exclusive rights which belong to copyright owners. 
Thus there is discussion among lawyers whether the stor
age of data in the memory of a computer or the download
ing of data into the memory of a computer which is 
connected to an on-line service constitutes a copying of 
the work, or whether the digital transmission of data via an 
on-line service constitutes a distribution or a broadcasting 
of the work in the sense of copyright. 16 

Assuming that the downloading of a work within an on
line service is copying, the unauthorised private copying 
of the work may be exempted from infringing the copy
right by reason of the 'fair use' exemption. This exemption 
is applicable in the case of the making of copies for private 
use, 17 or for research which may or may not include 

15 This proposal was made by the Japanese Multimedia Committee 
of the Institute of Intellectual Property in its report of February 
1994, see Fred Gregural, Michael R. Egger, and Sandy J. Wong, 
'Multimedia and the Superhighway: Rapid Acceleration or Foot on 
the Brake?', The Computer wwyer, Volume 11 No. 9, September 
1994, at 16. 
16 See for example Jurgen Becker, 'Neue Obertragungstechniken 
und Urheberrechtsschutz', ZUM 1995, 231 to 249 at 243; David 
Louhdy, 'Revising the Copyright Law for Electronic Publishing', 
(1995) Journal of Computer & Iriformation ww, Volume XIV, 1 to 
46, at 18 to 22; Claire Miskin and Arnold Vahrenwald, 'Copyright im 
Netz - Urheberrecht auf dem Informations-Superhighway', 
Frankfurter Allgemeine 7.eitung, Beilage Kommunikation und 
Medien, 29 August 1995, B-17. 
17 See for example Article 53 of the German Copyright Act, or sec
tion 107 of the US Copyright Act. In the case German Booksellers 
and Publishers Association v the Province of Lower Saxony, the 
District Court of Munich of 18 June 1995 (reference 7 0 18987 /94, 
not published), held that the copying of articles of journals and the 
transmission by fax or post through the library of the Technical 
University of Hanover on the orders of users against the payment of 
fees did not constitute the unauthorised copying and distributing of 
works protected by copyright but that it was covered by the private 
use exemption of Article 53(2) no. 4.a of the German Copyright Act 
according to which small parts of a published work or single contri
butions published in newspapers or journals may be copied or 
ordered to be copied for own use. The court explained that the fair 
use exemption has to be construed narrowly, because it constitutes 
an exemption from the general principle of copyright law according 
to which the author shall obtain the fruits of his work The court held 
that the activity of the defendant did not amount to the distribution 
of copies in the sense of Article 17 of the German Copyright Act, 
because the prevailing jurisprudence demanded that the material 
embodiment of the work must exist at the time the offer for the dis
tribution is made. The court did not refer to the issue whether the 
sending of an article by telecopy amounts to a 'distribution' of the 
work Accordingly, it may be inferred that the commercial service of 
the mailing or sending by fax of articles contained in journals against 
the payment of a remuneration is unlikely to violate the copyright 
laws in Germany. However, the appeal is pending. 

commercial research. 18 Concerning the arrangements for 
controlling private copying the European Commission 19 

observed that they cannot be made compulsory in 
Member States which authorise private copying but will 
be required in other Member States so that barriers may 
be created to trade within the Community. 

The electronic telecommunication of a work may con
stitute a broadcasting of the work. 20 According to English 
law it is only required that the transmission consists of 
visual images which includes a written document called 
up onto a screen provided that it is capable of being law
fully received by members of the public or that it is trans
mitted for presentation to members of the public. 21 In the 
case of broadcasting of copyright material, provisions are 
available in some countries concerning the free rebroad
casting of programmes of public broadcasting organisa
tions. 22 Also compulsory licensing for secondary 
transmissions may be available for the operators of the 
information infrastructure according to the legislation of 
some countries. 23 Others assert that a digital on-line com
munication of a work is .not broadcasting in the sense of 
copyright, 24 because the term broadcasting' in that con
text implies that the broadcast can be received simultane
ously by a plurality of persons whereas the Commission of 
the European Communities assumes both standpoints. 25 

18 Section 29 of the UK Copyright, Designs and Patents Act 1988 
exempts fair dealing for the purposes of research or private study; 
the exemption also includes commercial research whereas section 
107(1) of the US Copyright Act states that the commercial nature of 
the copying excludes the fair use exemption. 
19 Commission of the European Communities Green Paper, 
'Copyright and Related Rights in the Information Society', docu
ment COM(95) 382 final of 19 July 1995, at 52. 
20 See for example Vinck in Fromm and Nordemann, 
Urheberrecht, Kohlhammer, 1994 (8th edn), no. 6 to § 20. 
21 Section 6(1) of the UK Copyright, Designs and Patents Act 1988; 
Laurence J. Cohen, 'Copyright, Multimedia, Interoperability and 
Related Technologies - A Review', Computer ww & Practice, 
Volume 9 no. 1 (1993) 29, at 31; however, Copinger and Skone James 
on Copyright, 1st supplement to 13th edn, Sweet & Maxwell, 1994 
at 91, indicates that the transmission of signals to a mobile telephone 
user does not amount to a transmission to the public, because the 
transmission was intended to facilitate a private communication. 
22 For example section 73 of the UK Broadcasting Act 1990 deems 
the operator of a cable programme service to be in a position of hav
ing a licence from the copyright owner to retransmit broadcasts of 
the BBC, ITV and Channel 4 and local radio broadcasters. 
23 For example the US Copyright Act of 1988 provides for compul
sory licensing in §§ 111 and 119 against the payment of a statutory 
fee so that cable system and satellite operators can retransmit pro
grammes protected by copyright. 
24 The broadcasting of a work belongs to the exclusive rights of the 
copyright owner, see for example Article 20 of the German Authors' 
Rights Act. 
25 Florian Fischer, 'Zur Zuliissigkeit des Vertriebs traditioneller 
und elektronischer Pressespiegel durch kommerzielle Anbieter', 
ZUM 1995, 117 to 122, at 120; also the Commission of the European 
Communities excludes in its Green Paper 'Copyright and Related 
Rights in the Information Society', document COM(95) 382 final, at 
61, the applicability of the concept of broadcasting, alleging that 
communication to a single person or point-to-point does not consti
tute broadcasting; however, in its report on the application of the 
Directive 'Television without frontiers', document COM(95) 86 final 
of31 May 1995, at 25, the Commission asserts that pay per view ser
vices constitute broadcasting; it may be assumed that the 
Commission asserts a narrow concept of broadcasting' in the sense 
of copyright, and a wider concept in telecommunications law, other
wise there would be an evident need for the development of differ
ent concepts. 
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According to another view the telecommunication of a 
work constitutes a corporeal distribution of the work in 
the sense of copyright. The downloading of a work (here: 
digitised photographic images) via the network of a bul
letin board service has been held by a US court to consti
tute the distribution of copies to the public, although 
jurisprudence generally requires as a condition that the 
distribution relates to tangible copies of the work. 26 On 
the other hand the Austrian Supreme Court 27 held that a 
transmission of a work constitutes a distribution when the 
work is simultaneously printed out. Accordingly, the prin
ciple of the exhaustion of the copyright may be applicable 
to any distributed copies of the work. Yet it is alleged that 
the principle of the exhaustion of the exclusive rights is 
not applicable in the case where the distribution is made 
via an on-line service, because here the interests of the 
parties in general would not justify the loss of the rights 
with respect to the transmitted work. 28 

With respect to the differences which may develop in 
these legal issues in national European jurisprudences, 
the European Commission 29 observed that in the absence 
of a harmonised response there may be difficulties with 
the internal market if a rightholder from a Member State 
with more protective legislation refuses to allow digitised 
works or other protected matter to be brought into his 
territory when they originate in other Member States 
where digitisation does not require the consent of the 
rightholder. 

The new electronic transmission right 
In order to clarify the controversial issue of the legal sta
tus of the on-line transmission of a work protected by 
copyright, an electronic transmission right might be intro
duced as an exclusive right of the copyright owner which 
would cover digital communications of the work. 30 This 

26 Playboy Enterprises v Frena 839 F.Supp. 1552 (MD Fla 1993). 
27 Austrian Supreme Court of 4 October 1994, 'APA-Image 
Broadcasting Network', Medien und Recht 19SS/143; the case con
cerned the transmission of a photograph via an electronic press 
information system. 
28 Michael M. Walter, 'Zur urheberrechtlichen Einordnung der 
digitalen Werkvermittlung', Medien und Recht 1995/125 at 126; 
concerning the protection of databases according to the Common 
Position with a view to adopting the Directive on the legal protec
tion of databases of 10 July 1995, OJ 1995 C288/14, the European 
Parliament and the Council recognised in Recital 43 that in the case 
of on-line transmissions, the right to prohibit a reutilisation is not 
exhausted either as regards the database or as regards a material 
copy of the database or of a part thereof made by the addressee of 
the transmission with the consent of the rightholder. 
29 Commission of the European Conununities, Note 19 above, at 
52. 
30 The Report of the Working Group on Intellectual Property 
Rights, 'Intellectual Property and the National Information 
Infrastructure', of the US Information Infrastructure Task Force, 
Washington, September 1995, Annex 1, suggests the amendment of 
the US Copyright Act by modifying the definition of the term 'trans
mission' in § 101: 'To "transmit" a performance or display is to com
municate it by any device or process whereby images or sounds are 
received beyond the place from which they are sent. To "transmit" 
a reproduction is to distribute it by any device or process whereby a 
copy or phonorecord of the work is fixed beyond the place from 
which it was sent.' The Report also suggests a modified definition of 
the term 'publication': "'Publication" is the distribution of copies or 
phonorecords of a work to the public by sale or other transfer of 
ownership, by rental, lease, or lending, or by transmission.' 

corresponds with the recommendation of the US 
Information Infrastructure Task Force in its report of 
September 1995 which suggested an amendment of the 
US Copyright Act31 according to which the exclusive right 
of publication should be defined as the distribution of 
copies or phonorecords of a work to the public by sale or 
other transfer of ownership, by rental, lease or lending, or 
by transmission, and it defined the term 'transmission of a 
performance or display' as a communication by any device 
or process whereby images or sounds are received beyond 
the place from which they were sent. The European 
Commission 32 is of the view that national copyright acts 
may need amendment to include a broadly defined digital 
transmission right. However, the express inclusion of the 
transmission right in national copyright laws should be 
made with a harmonised approach so that differences in 
national laws which can have the effect of impeding the 
establishment of a global infrastructure for the transmis
sions of works are avoided. 

Remuneration for the transmission of works 
Concerning the remuneration for the use which is made of 
works for purposes of digital communication such as by 
downloading from electronic databases, a possible solu
tion was indicated by the European Commission in its 
Green Paper 'Copyright and Related Rights in the 
Information Society'. 33 The Commission proposes that 
the transmission of a work from a database to a personal 
computer may amount to a 'rental' 34 of the work as 
opposed to a public broadcasting so that the on-line com
munication of a work from a database should be treated 
similarly to the borrowing of a copy of a work from a pub
lic library. According to the Council Directive concerning 
Rental Rights an author has a right to obtain an equitable 
remuneration for any rental of his work, 35 a right which 
could, by way of analogy, be applicable to any case of 

31 The proposal is contained in the Report of the Working Group 
on Intellectual Property Rights, ibid., Appendix 1. 
32 Commission of the European Conununities, Note 19 above, at 
55. 
33 Ibid., at 58. 
34 Council Directive 92/100/EEC of 19 November 1992 on rental 
right ·and lending right and on certain rights related to copyright in 
the field of intellectual property, OJ 1992 L342/61; on the Directive 
see Keith Northrop, 'European Initiatives in the Fields of Copyright 
and Related Rights: The Rental Right - New Obligations and 
Entitlements in the Entertainment Industry', speech at the 
CentreBar and New York State Bar Association's Conference: The 
Falling of the Wall and the Raising of the Curtain on Practice in the 
European Union, 22 September 1995, published by the New York 
State Bar Association. 
35 See Article 4 of Council Directive 92/100/EEC, Note 34 above; 
the enactment of the Directive is under present consideration. 
36 The memorandum of the Committee of Experts on a Possible 
Protocol to the Berne Convention, fourth session, Geneva, 5 to 9 
December 1994, Copyright, November 1994, at 220, defined the 
'right of rental' as a special variant of the right of distribution, namely 
the right to authorise the rental of a copy of the work. 'Rental' is tlie 
transfer of the possession of a copy of the work, for a limited period 
of time, for profit-making purposes. The 'right of lending' was 
defined as the right to authorise the lending of a copy of the work. 
'Lending' is the transfer of the possession of a copy of the work, for 
a limited period of time, for no.n-profitmaking purposes. Few coun
tries recognise this right either as an exclusive right or as a mere 
right of remuneration. Several countries recognise a limited form of 
this right, defined subsequently, and called 'public lending right'. 
The 'public lending right' was defined as a special form of the right 
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communication of a work via digital downloading from a 
database. 36 However, the introduction of a system of com
pulsory royalties in some countries only may constitute an 
impediment to the establishment of an international digi
tal communications system.37 Concerning contractual 
royalties it has been observed that no particular methods 
have emerged for the negotiation of the appropriate 
amount, owing to the fact that the market is only develop
ing.38 

Contributory copyright infringement 
The issue of the contributory infringement of copyright by 
the operator of the database in relation to the server 
organisation has arisen. The offering of the work con
tained in a database and the facilitation of downloading 
and uploading may render the operator liable for direct or 
contributory copyright infringement. 39 Also the relation 
between a database provider and the operator of the ser
vice may give rise to legal controversy; however, it seems 
that the copyright acts would not have to be amended 
specifically to deal with these problems which can be 
solved according to the general principles applicable in 
the case of contributory infringement. 40 It has been 
observed that in US law a trend might be recognisable that 
courts tend to treat the operators of on-line services more 
like publishers and not as legally less liable owners ofbook 
stores.41 

Transborder communications 
The creation of a worldwide communications network for 
the digital communication of works implies that works are 
communicated beyond national borders. It is questionable 
whether the transborder flow of digitised data would con
stitute the infringing importation of copies of the work,42 

36 continued 
oflending. In most countries which recognise this right, the lending 
must be by non-profit libraries open to the public. This right is usu
ally a mere right to a remuneration (not an exclusive right of autho
risation). According to point 54 of the memorandum it was proposed 
that an exclusive right to authorise rental and public lending should 
apply to the original or copies of musical works in the form of 
graphic notation, to audio-visual works, to works the performances 
of which are recorded in phonograms, to computer programs and 
any other works stored in electronic including digital format. 
37 US Information Infrastructure Task Force, Note 1 above, at 94. 
38 Bernard M. Nyman, The Author-Publisher Agreement', [1995] 
4 ENT.LR 127, at 137. 
39 In Playboy Enterprises v Frena 839 F.Supp.1552 (MD Fla 1993) 
the court held the BBS service directly liable for the display of unau
thorised copies on the service and the 'distribution' of unauthorised 
copies to customers; in Sega Enterprise v Maphia No. C 93/4262 
CW, 1994 US Dist. LEXIS 5266 (ND Cal. 28 March 1994) the court 
found that the BBS operator committed direct copyright infringe
ment by permitting the uploading of the works onto the BBS and 
contributory infringement based on the copying of games in relation 
to customers. 
40 See the Report of the Working Group on Intellectual Property 
Rights, Note 30 above, at 117, 122. 
41 Louise Nemschoff, 'Multimedia and the Experience of a US 
Lawyer: Critical Issues', published by the Frankfurt Electronic 
Media Conference and CentreBar, Frankfurt Book Fair 1995, at 18. 
42 See Green Paper of the US Information Infrastructure Task 
Force, Note 1 above, at 73; for example, according to section 
107(l)(b) of the UK Copyright, Designs and Patents Act 1988 the 
importing into tlie United Kingdom of an article which is, and which 
tlie importer knows or has reason to believe is, an infringing copy 
constitutes infringement unless it is done for private and domestic 
use. 

because a data stream may 'transmit' a copy of a work in 
the form of electronic impulses, but the impulses do not 
fall within the definition of the terms · 'copies' or 
'phonorecords'. Therefore copyright acts should be 
amended expressly to state that the unauthorised elec
tronic transmission of digitised data into the national ter
ritory constitutes copyright infringement. 43 

The European Commission 44 observed that the sup
plier of a service needs to know which law will be applic
able to cross-border business. The Commission· 
established the principles that the protection of righthold
ers must remain intact, and that it must be possible to sup
ply the service with maximum economic efficiency. 
Accordingly, the Commission recommended that the 
applicable law should be the law of the Member State 
from which the service originates. The Commission con
cluded that this would imply that the copyright laws of the 
Member States would have to be harmonised in order to 
avoid deflections of trade and disadvantages for the pro
tection of rightholders. 45 

Concerning transmissions within the Community, the 
country of origin rule was also used in the Council 
Directive 'Television without Frontiers'. 46 According to 
this principle a Member State of the Community shall 
ensure that all television broadcasts transmitted by broad
casters under its jurisdiction comply with the rules of 
the system oflaw applicable to broadcasts intended for the 
public in that Member State. The other principle, the 
Bogsch theory, used to consider that the laws of the state 
where the signals are received are applicable. This doc
trine seems still to be applicable in the case in which the 
signals are emitted from a non-Member State of the 
Union. However, the Commission's proposal for an 
amendment of the Directive 'Television without 
Frontiers' extends the concept of the 'jurisdiction' of 
a Member State to broadcasters which are not even 

43 The Report of the Working Group on Intellectual Property 
Rights, Note 30 above, Appendix 1, suggests the amendment of the 
US Copyright Act, section 602, Infringing Importation of Copies or 
Phonorecords: '(a) Importation into the United States, whether by 
carriage of tangibl,e goods or by transmission, without the autliority 
of the owner of copyright under this title, of copies or phonorecords 
of a work that have been acquired outside the United States is an 
infringement of the exclusive right to distribute copies or 
phonorecords under section 106, actionable under section 501.' 
44 Commission of tlie European Communities, Note 19 above, at 
41. 
45 Ibid., at 41: 'The country-of-origin rule, which would take 
account of the different relays which might intervene in the trans
mission chain, could tlien be introduced once harmonisation had 
been achieved. It remains to be seen whether this model can be 
applied to the exploitation of rights by the supplier of the service.' 
46 Council Directive 89/552/EEC on the co-ordination of certain 
provisions laid down by law, regulation of administrative action in 
Member States concerning the pursuit of television broadcasting 
activities, 'Television without Frontiers', OJ 1989 L298; see also 
Commission of the European Communities, Report on Application 
of Directive 89/552/EEC and Proposal for a European Parliament 
and Council Directive amending that directive, COM(95) 86 final of 
31 May 1995; and Directive 93/83, Copyright and neighbouring 
rights relating to satellite broadcasting and cable retransmission, re
examined proposal COM(93) 426-SYN 358, 13 September 1993, 
adopted 27 September 1993, 0 J 1993 L248/15; Proposal for Council 
Decision of 3 May 1995 approving tlie European Convention on 
copyright law and neighbouring rights in the framework of trans
frontier broadcasting by satellite, document COM(95) 154. 
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established in the territory of that Member State where 
they do not have a fixed establishment and do not pursue 
an economic activity. The condition is that they use a fre
quency of a satellite capacity granted by a Member State 
or that they use a satellite up-link situated in that Member 
State.47 Under such a broad concept of 'jurisdiction', 
undertakings operating on-line services in non-Member 
States could, de lege ferenda, be considered as subject to 
the jurisdiction of a Member State if they use the facilities 
of an undertaking in that Member State for the reception 
of the transmission. This view would co-ordinate the copy
right law with the law applicable to television broadcasts 
in the Community, because the Commission's proposal for 
an amendment of the Directive 'Television without 
Frontiers' is applicable similarly to point-to-multipoint 
services and to pay per view services.48 The European 
Commission 49 conceded that a global solution relating to 
transborder transmissions would be desirable and, taking 
into account the differences between national copyright 
laws and neighbouring rights in Europe, it recommended 
a further harmonisation of the laws. 

Copyright management 
The term 'copyright management' means the administra
tion of rights and licences. According to the Berne 
Convention, copyright arises without any formalities. The 
digitised communication of works and the use of works for 
multimedia purposes increase the need to obtain informa
tion about copyright ownership in original or pre-existing 
works and to obtain licences for their utilisation. Also the 
creation of multimedia involves copyright clearances to an 
extent which considerably hampers the creative proce
dure of such works. 

There are different possibilities for an effective copy-
right management: 

(1) Compulsory copyright management by collecting 
societies may facilitate the utilisation of works for mul
timedia purposes. However, the introduction of a sys
tem of compulsory licences administered by national 
collecting societies is likely to meet with objections 
from the industry involved. 50 

(2) Voluntary copyright management through centres 
for the administration of rights. 51 

(3) Copyright management through clearing houses 
which could be used by rightholders and users to 
negotiate contracts and charge fees or royalties. 

Taking into account the difficulties which may arise from 
the different organisation of compulsory licences for the 
use of works protected by copyright, it seems preferable to 
adhere to the principle of :freedom of contract and to leave 
it to the parties concerned whether they want to establish 
clearing houses for copyright management. 52 

47 Commission of the European Communities, Report on 
Application of Directive 89/552/EEC and Proposal for a European 
Parliament and Council Directive amending that directive, Article 
2(3), COM(95) 86 final of31 May 1995. 
48 Ibid., at 25. 
49 Commission of the European Communities, Note 19 above, at 41. 
50 Ibid., at 75. 
51 Ibid., at 75. 
52 Ibid., at 77. 

In France SECAM (Societe civile des auteurs multime
dias) administers the rights in the works which have been 
confided to it by the authors or rightholders and it negoti
ates contracts for use of the works for multimedia pur
poses. SDRM (Societe pour I' administration du droit de 
reproduction mecanique des auteurs, compositeurs et 
editeurs) is charged with the collection of the remunera
tion and the distribution to the rightholders. In order to 
facilitate copyright management the company SESAM 
was established a few months ago in order to manage the 
rights of pre-existing works or of original works which are 
reproduced within a multimedia programme. 53 The tasks 
of SE SAM are the following: 

- to identify pre-existing or original works and their 
authors or creators in the fields of interest to the mul
timedia industry and to obtain any authorisations for 
the use of such works for multimedia purposes accord
ing to the French Intellectual Property Code; 
- for the purpose of the identification of pre-existing or 
original works and in order to obtain any authorisa
tions by the rightholders of such works SESAM will 
have access to any databases operated by the French 
collecting societies; 
- SESAM shall establish the charges, fees or royalties 
payable for the use of pre-existing or original works; it 
shall collect the sums and make the payments to the 
rightholders; 
- SESAM shall control the use of the pre-existing or 
original works and fight infringements of rights in 
these works. 

The Japanese Multimedia Committee of the Institute of 
Intellectual Property proposed the establishment of a col
lective administration centre - the Digital Information 
Centre - in which information concerning works pro
tected by copyright could be accessible and clearance 
approval efficiently obtained. Such a centre might thus 
encourage the creation of new multimedia works using 
pre-existing material. 54 The Centre could also keep the 
licensing information about the works to be used within 
the multimedia product. The Centre would collect the 
royalties and pay them to the authors or rightholders. The 
Centre could also act on behalf of authors and institute 
proceedings against copyright infringement. Taking into 
account the differences in the scope of protection of copy
right and neighbouring rights it appears advisable to 
establish national organisations similar to the French 
SESAM or the Japanese Digital Information Centre in 
other countries in order to facilitate the digital communi
cation of works. Such organisations should co-operate 
closely to assist the user in the exploitation of pre-existing 
works. 

53 Philippe Gosset, 'Multimedia et Autorisations de Reproduction', 
Dossiers de L'Audiovisuel, No. 61, Mai/Juin 1995, 53 to 55, at 55. 
54 See Fred Gregural, Michael R. Egger and Sandy J. Wong, 
'Multimedia and the Superhighway: Rapid Acceleration or Foot on 
the Brake?', The Computer uiwyer, Volume 11 No. 9, September 
1994; at 16, who refer to a report of the Japanese Multimedia 
Committee of the Institute of Intellectual Property of February 
1994. 
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Enforcement 
Enforcement of rights in an age of digital copying and 
communication is particularly difficult, given that orders 
are made through the keyboard of a computer only.55 In 
general, the onus of proof of copyright infringement lies 
on the copyright owner. He has to bring evidence that the 
defendant copied the work or made other infringing use of 
it. Direct evidence of copying activities is rare. Thus a 
copyright owner should be able to prove copying through 
circumstantial evidence establishing that the defendant 
had access to the original work and that the two works are 
.substantially similar.56 In order to suppress private copy
ing it has also been suggested that a new 'accessright', 
complementary to the copyright, be introduced, accord
ing to which persons who possess material protected by 
copyright would be prima facie infringers unless they can 
prove that their possession is covered by the authorisation 
of the copyright owner. 57 Further guidance for the adap
tation of the law of evidence to the technology of digital 
communications may be gained from the UNCITRAL 
Draft Model Law for Electronic Data Interchange which 
contains rules concerning the admissibility and evidential 
weight of data messages and the attribution of data 
messages. 58 With regard to the violation of criminal law 

55 See for example Allison Nyssen, 'The Law of Evidence: Online 
with the Computer Age?', [1993] 10 EIPR 360. 
56 See Green Paper of the US Information Infrastructure Task 
Force, Note 1 above, at 66, 67. 
57 See for example Miskin and Vahrenwald, Note 16 above; Simon 
Olswang, 'Accessright: An Evolutionary Path for Copyright into the 
Digital Era?', [1995] 5 EIPR 215, at 217. 
1>8 See Gregor Heinrich, 'Harmonised Global Interchange? 
UNCITRAL's Draft Model Law for Electronic Data Interchange', 
(1995) 3 Web Journal of Current Legal Issues; Article 8 of the draft 
states: 'Admissibility And Evidential Weight Of Data Messages. (1) 
In any legal proceedings, nothing in the application of the rules of 
evidence shall apply so as to deny the admissibility of a data message 
in evidence: (a) on the sole grounds that it is a data message; or, (b) 
if it is the best evidence that the person adducing it could reasonably 
be expected to obtain, on the grounds that it is not in its original 
form. (2) Information in the form of a data message shall be given 
due evidential weight. In assessing the evidential weight of a data 
message, regard shall be had to the reliability of the manner in which 
the data message was generated, stored or communicated, to the 
reliability of the manner in which the integrity of the information 
was maintained, to the manner in which its originator was identified, 
and to any other relevant factor. (3) Subject to any other rule oflaw, 
where subparagraph (b) of paragraph (1) of Article 8 is satisfied in 
relation to information in the form of a data message, the information 
shall not be accorded any less weight in any legal proceedings on the 
grounds that it is not presented in its original form.' Article 11 of the 
draft states: 'Attribution Of Data Messages. (I) A data message is that 
of the originator if it was communicated by the originator itself. (2) 
As between the originator and the addressee, a data message is 
deemed to be that of the originator if it was communicated by a per
son who had the authority to act on behalf of the originator in respect 
of that data message. (3) As between the originator and the 
addressee, an addressee is entitled to regard a data message as being 
that of the originator, and to act on that assumption, if: (a) in order to 
ascertain whether the data message was that of the originator, the 
addressee properly applied a procedure for that purpose which was 
(i) previously agreed by the originator; or (ii) reasonable in the cir
cumstances; or (b) the data message as received by the addressee 
resulted from the actions of a person whose relationship with the 
originator or with any agent of the originator enabled that person to 
gain access to a method used by the originator to identify data mes 

provisions contained in the copyright laws, reference may 
be made to the Recommendation of the Committee of 
Ministers of the European Council concerning problems 
of criminal procedural law connected with information 
technology, 58 a according to which the rules of search and 
seizure concerning documents should be applied mutatis 
mutandis to digital data. 

International developments 
The international protection of authors operates on the 
principle of national treatment. This means that the mini
mum standard of protection prescribed by the Berne 
Convention, for example for literary works of authors, 
must be provided for in the copyright laws of the other 
countries of the Union not only for their own nationals but 
also for the works of authors from the other countries. 59 

An essential task for the successful operation of the new 
technologies is the attainment of a similar level of protec
tion internationally, _which means that copyrights and 
neighbouring rights need further harmonisation. The 
most efficient way to achieve an improvement in copy
right protection on the international level would thus 
involve the amendment of the provisions of the Berne 
Convention by expressly defining the transmission right 
as an exclusive right. But concerning the establishment of 
rights for new classes of works, independent of an amend
ment of the Convention, countries of the Union are 
restrained by Article 20 of the Convention 60 according to 

58 continued 
sages as its own. (4) Paragraph (3) shall not apply: (a) after the 
addressee has received notice within a reasonable time from the 
originator that the data message is not that of the originator; or (b) in 
a case within paragraph (3)(a)(ii) or (3)(b), at any time when the 
addressee knew or should have known, had it exercised reasonable 
care or used any agreed procedure that the data message was not that 
of the originator. (5) Where a data message is that of the originator or 
is deemed to be that of the originator, or the addressee is entitled to 
regard the content of the data message as received as being what the 
originator intended to transmit, and to act on that assumption. The 
addressee is not so entitled when it knew or should have known, had 
it exercised reasonable care or used any agreed procedure, that the 
transmission resulted in any error in the content of the data message 
as received. (6) The addressee is entitled to regard each data message 
received as a separate data message and to act on that assumption 
unless it repeats the content of another data message, and the 
addressee knew or should have known, had it exercised reasonable 
care or used any agreed procedure, that the repetition was a duplica
tion and not the transmission of a separate data message.' 
58a Committee of Ministers of the European Council Recom
mendation concerning problems of criminal procedural law con
nected with information technology, 543rd meeting, 11 September 
1995, document CU/Del/Dec (95) 543, Appendix 38, item 10.3c. 
59 Article 5(1) of the Berne Convention states: 'Authors shall enjoy, 
in respect of works for which they are protected under this 
Convention, in countries of the Union other than the country of ori
gin, the rights which their respective laws do now or may hereafter 
grant to their nationals, as well as the rights specially granted by this 
Convention'. 
60 Article 20 of the Berne Convention states: 'The Governments of 
the countries of the Union reserve the right to enter into special 
agreements among themselves, insofar as such agreements grant to 
authors more extensive rights than those granted by the Convention, 
or contain other provisions not contrary to this Convention. The pro
visions of existing agreements which satisfy these conditions shall 
remain applicable.' 



VAHRENWALD: THE PUBLISHING INDUSTRY FACES TECHNOLOGICAL CHANGE: [1996] 2 ENT.LA 57 

which the countries of the Union reserve the right to enter 
into special agreements among themselves, insofar as such 
agreements grant to authors more extensive rights than 
those granted by the Conve,ntion. 

Two working groups of the WIPO (World Intellectual 
Property Organisation, Geneva) which administers the 
Berne Convention are attempting to improve the protec
tion of authors in view of the changing technology. One 
group is working towards the establishment of a possible 
Protocol to the Berne Convention which will relate to the 
protection of computer programs as literary works, the 
protection of databases as compilations of information 
other than works and the possible elimination of compul
sory licensing for broadcasting and special provisions for 
the use of materials in digital distribution systems. 
However, the memorandum of the third session of the 
Committee of Experts did not include a reference to the 
transmission right.61 Another group is dealing with a pos
sible new Instrument for the Protection of Performers and 
Producers of Phonograms which elaborates the possibility 
of a public performance right concerning sound record
ings. 62 

Following the third Session of Experts, the European 
Community and its Member States along with the United 
States of America drafted proposals for the fourth ses
sion. 63 The European Community considered in no. 13 of 
its proposals that acts of digital transmission belong to a 
wider debate taking place with regard to authors' rights 
and neighbouring rights and new technologies. The 
Member States prefer to examine this issue globally and 
wait for the result of the consultative process which will 
follow the publication of the Commission's Green Paper 
'Copyright and Related Rights in the Information 
Society'. The proposals of the United States are in line 
with the Report of the Working Group on Intellectual 
Property Rights: 'Intellectual Property and the National 
Information Infrastructure', September 1995. The fifth of 
the US proposals mentions that in world-spanning digital 
distribution systems and multimedia works of the global 
information infrastructure, distinctions which are at the 
basis for the separation of copyright and neighbouring 
rights are rapidly becoming irrelevant. According to no. 8 
of the proposals, the United States recommended that the 
Committee of Experts should consider the recognition of 
a digital transmission right for both the Berne Protocol 
and the New Instrument. No. 13 of the US proposals sug
gested that the use of equipment and services which 
defeat hardware or software based anti-copying systems 
should be prohibited and in no. 20 the US proposals sup
port technical means to limit unauthorised copying, such 
as the Serial Copy Management System employed in the 

61 See Copyright, November 1994, at 214 and onwards. 
62 See WIPO, Comite d'Experts sur un Eventuel Instrument 
Relatif a la Protection des Droits des Artistes Interpretes ou 
Executants et des Producteurs de Phonogrammes, Troisieme 
Session, Geneva, 12 to 16 December 1994, rapport, document 
INR/CE/III/3 and memorandum, document INR/CE/III/2. 
63 Proposals of the European Community and its Member States 
and Proposals of the United States of America, WIPO document 
INR/CE/IV/4 for the fourth session of the Committee of Experts, 
Geneva, 4 to 8 and 12 September 1995. 

United States and Japan and statutory royalty payment 
systems for blank digital media to compensate right own
ers for 'inevitable' copying. 

Another agreement which provides for the harmonisa
tion of national copyright and neighbouring rights is the 
TRIPS Agreement 64 concluded within the Uruguay round 
of trade negotiations in the GATI. 65 The Agreement 
envisages a minimum protection for intellectual property 
rights which is aligned to the Berne Convention. 66 

However, the controversial issues relating to the regula
tion of the problems concerning the audio-visual field 
were excluded from the regulation. From the GAIT and 
the TRIPS Agreement little clarification of the questions · 
concerning digitised communications of works can be 
expected, because the Agreement aims at the suppression · 
of the trade in counterfeit goods. Thus neither the Berne 
Convention (nor the Rome Convention, the International 
Convention for the Protection of Performers, Producers of 
Phonograms and Broadcasting Organisations of 1961) nor 
the TRIPS Agreement offers relevant answers to the prob
lems posed to international communication of works in 
digital form. 67 

For these reasons it may be appropriate to work 
towards co-ordinated efforts within the G7 group. The G7 
Ministerial Conference on the Information Society held in 
Brussels on 25 and 26 February 1995 brought together 
delegates of the seven leading industrialised nations to 
discuss the information society. A list of 11 pilot projects 
was established, the fourth of which relates to electronic 
libraries. The purpose is to constitute, using existing digi
t:isation programs, a vast distributed virtual collection of 
human knowledge accessible to the general public via net
works. This project includes a real prospect of establishing 
a global network interconnecting local electronic 
libraries. 68 Concerning the works protected by copyright, 
it is important that the selection of actual materials to be 
included in the databases is left to the discretion of the 
countries involved in the project. The safeguarding of the 
rights of authors or publishers will have to be at the cen
tre of the efforts aimed at the creation of a worldwide net
work permitting a vast global population access to any 
existing works of literature via digital information infra
structures. 69 

64 TRIPs = Trade-related Aspects of Intellectual Property Rights, 
including Trade in Counterfeit Goods. 
65 CATT= General Agreement on Tariffs and Trade. 
66 Article 9.1 of the TRIPS Agreement makes it compulsory for 
members to comply with Articles 1 to 21 of the Berne Convention. 
Excluded from this obligation is, however, Article 6bis of the 
Convention which provides for the protection of moral rights of 
authors (authorship and integrity). 
67 Commission of the European Communities, Note 19 above, at 
38,39. 
68 See Bull. EU 1/2-1995, 145. 
69 According to the person charged with the co-ordination of the 
G7 Group project of electronic libraries, Mr Dominique Arot, Head 
of the Department of Documentary and Patrimonial Politics of the 
French Ministry of Culture, the electronic databases are only at the 
beginning of their co-operation. According to Ms Valerie Game, 
Head of the Legal Service of the Bibliotheque Nationale de la 
France, at present copyright issues and other issues of legal protec
tion of authors or publishers do not cause problems for the co
ordination of the different organisations involved in the project, 
because efforts are concentrated on the collection and exchange of 
mere bibliographical data. 
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The Law of Unfair Competition and Special Laws 
The national laws protecting against acts of unfair competition are harmonised to a lesser degree than many other 
fields ofintellectual property law. Taking into account that 
the copyright laws provide a special regulation of the protection against unauthorised reproductions, it may be said 
that resort to the law of unfair competition can only be 
subsidiary. This means that, in general, the communication of (printed) works by electronic means will not constitute an act of unfair competition, unless the activity 
assumes a particularly unfair nature. 70 This may be the .case, for example, if the copying of data and their distribution which does not constitute copyright infringement endangers the economic basis of the injured company. 
The Provincial Court of Frankfurt of 4 July 19957oa held 
that the manufacture and sale of a CD-ROM containing the data relating to a telephone directory which were 
taken over from a CD-ROM of the Deutsche Telekom 
constituted an act of unfair competition. Independent of a possible violation of copyright, the taking over by the 
defendant of the plaintiffs performance was held reprehensible, because the defendant destroyed the plaintiff's advantage in competition by marketing the copied prod
uct at a lower cost price which constituted the particular 
unfairness. 

The standards for the classification of fair or unfair com
petition differ widely in the different jurisdictions. There 
is no particular case law which would explain when and 
under which circumstances the copying of information, without being copyright infringement, will be an act of unfair c0mpetition. The Common Position of the 
European Parliament and of the Council of Europe with a view to adopting the Directive on the legal protection of 
databases obligates Member States to take legislative 
measures in order to ensure the protection for databases 
prmrided for in the Directive. 71 The text of the Directive 
in the Common Position suggests 72 the introduction of a sui generis right for owners of the rights in a database 
against the unauthorised extraction and/or reutilisation of 
a substantial part of the content of a database, indepen
dent of whether the content of the database enjoys protection by copyright. It has been asserted that this sui 
generis right which has a duration of 15 years might well be extended towards the recognition of a publisher's right, 
filling the gap between copyright law and the law of unfair 
competition. 73 In support of this view it might be argued 

70 See for example Harald Reker, The Publisher in the Electronic Age: Caught in the Area of Conflict of Copyright and Competition 
Law', [1995] 2 EIPR 75, at 78. 
70a Provincial court of Frankfurt of 4 July 1995, Archiv PT 1995 at 324. 
71 Common position adopted by Council on 10 July 1995 with a view to adopting the Directive of the European Parliament and the Council on the legal protection of databases, document 95/C 288/02, OJ 1995 C288/14. 
72 See ibid., Chapter III, Articles 7 to ll. 
73 Harald Reker, ·rm Spannungsfeld von Urheberrecht und Wettbewerbsrecht', ZUM 1995, 97 to 103 at 103; the UK Copyright, Designs and Patents Act 1988 section 1(1) recognises the copyright in the typographical arrangement of a published edition, for a duration of 25 years. By a typographical arrangement is understood the layout of the individual page. 

that the Common Position, unlike the original drafts of the Directive, is no longer exclusively applicable to electronic databases but extends the scope of applicability expressly 
to non-electronic databases. 74 Article 1(1) of the Common 
Position defines a database as a collection of works, data or 
other independent materials arranged in a systematic or 
methodical way and capable of being individually accessed by electronic or other means. However, the 
Statement of the Council's Reasons, No. 8, Article 1, indi
cates that the inclusion of non-electronic databases was made in order to permit a simple solution, because it would be inappropriate to treat non-electronic databases 
differently, and also, because other agreements concern
ing databases would not distinguish between these two 
types. The amendment will thus bring the directive in line 
with the TRIPS Agreement and a possible Protocol to the 
Berne Convention negotiated by the WIPO. 

Media Law 
The term 'media law' does not describe a clearly defined 
field of the law; it is, in general, understood to designate the rules applicable to the organisation of the press and 
broadcasting. The digitisation of communication will render this differentiation questionable, since the conditions 
for the operation of the media will be blurred. The free
dom of the press and of broadcasting are only parts of a 
more comprehensive freedom of communication. This 
means that laws applicable to the press or broadcasting should not be applied to the new methods of communication, but that a coherent body of media law should develop 
applicable to the media of communication which could comprise the issues of advertising, production or programmes and their exploitation, the acquisition and 
exercise of broadcasting rights, distribution, sale and marketing. 75 

At a time when the basic communications services were 
operated by the nationalised post offices, questions relating to the organisation and ownership of the companies 
involved in the relevant markets did not occur. But 
recently the European Parliament demanded that the maintenance of the plurality of the media and the 
European identity should be sustained, and it suggested 
the establishment of a European legal framework for the 
issues of broadcasting and television. 76 The European 
CounciF 7 sustained the view that concerning access to the 

7 4 The applicability of the directive to non-electronic databases was 
advocated by Charles Clark, The Publisher in the Digital World', in: lnteUectual Property Rights and New Technologies, edited by Brunnstein and Sint, R. Oldenbourg, 1995, 85 to 104, at 89. 75 Dieter Stammler, ·Paradigmenwechsel im Medienrecht', ZUM 1995, 104 to 114, at 109, 110. 
76 Resolution of the European Parliament concerning the Green Paper of the Commission COM(94) 682, OJ 1995 Cl51. The Community's concern about technological development in broadcasting was initially directed towards the establishment of common technical standards, see for example Council Decision 93/424/EEC of 22 July 1993 on an action plan for the introduction of advanced television services in Europe, OJ 1993 Ll96/48. 
77 Council Resolution of 27 June 1994 on a framework for Community policy on digital video broadcasting, paragraph 3.2, OJ Cl81/3. 
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new media, conditional access, ensuring fair and open 
competition, protecting the interests of the consumer and 
minimising the possibility of piracy should be aimed at. 
But in the Council's view regulatory measures in the mar
ket of digital video broadcasting should be subject to the 
condition that a consensus among those who strive for the 
harmonious evolution of the market is lacking or that 
the requirements of fair and open competition, consumer 
protection or other significant public interest so demand. 
The European Parliament 78 appears to be more active in 
the promotion of the European industry, demanding the 
introduction of a regulatory framework for the digital tele
vision market, determined by the requirements of fair and 
open competition, consumer protection and the public 
interest. 

Anti-trust Law 
In many countries literary products enjoy preferential 
treatment with regard to the prohibition of price fixing 
and resale price maintenance. The European Court of 
Justice upheld the Net Book Agreement drawn up by the 
UK Publishers' Association in its judgment of 17 January 
1995.788 The agreement, which related to the United 
Kingdom and Ireland, was considered to restrict competi
tion in the common market according to Article 85(1) of 
the Treaty on European Union, but the Court held that it 
could benefit from the exemption of the prohibition 
according to Article 85(3) of the Treaty insofar as it con
tributed to improving the distribution of books while 
allowing the consumer a fair share of the resulting advan
tage. The German Act against Restraints of Competition 
in Article 16 exempts publishers from the prohibition of 
price fixing and resale price maintenance in relation to the 
pricing of their publications. In the judgment 'CD-ROM 
products' the Court of Appeals of Berlin ofl 7 May 199579 

held that the term 'publication' must be interpreted nar
rowly with due regard to the purpose of the provision, 
namely the maintenance of the regular, manifold and 
extensive supply of the cultural asset book'. CD-ROM 
products do not fall within this category, even if they are 
distributed by the book trade, the court observed. In the 
appeal against a decision of the German Federal Cartel 
Authority, 80 the court held that even though the publisher 
may be the manufacturer, the CD-ROM will not be a 
'publication' in the sense of Article 16 of the Act, because 
it is not a book or even a similar product, but, focusing on 
the different way of its utilisation, it belongs to a totally 
different category of product. Finally, the court rejected 

78 European Parliament Resolution on the communication from 
the Commission to the Council and the European Parliament on 
digital video broadcasting - a framework for Cvmmunity policy and 
on the draft Council resolution on a framework for Community pol
icy on digital video broadcasting of 19 April 1994, second title, para
graph 2, OJ 1994 Cl28/57. 
78a Case C360/92P, 17 January 1995, Publishers' Association v 
Commission. 
79 Court of Appeals ofBerlin ofl 7 May 1995, 'CD-ROM products', 
WuW 1995/1030. 
80 German Federal Cartel Authority of 25 April 1994, WuW 
1994/803. 

the argument that the CD-ROM constituted a 'compound' 
product with a prevailing element related to the part of the 
text which makes price fixing permissible at law, because 
a separation of the functions of the product would in pnic
tice not be conceivable. However, given that the purpose 
of the exemption from the general prohibitions of the anti
trust law lies here in maintaining the conditions for an 
economically efficient book trade, the court might also 
have arrived at the conclusion that CD-RO Ms which con
tain literary works and which are manufactured by a pub
lisher constitute 'publications' in the sense of Article 16 of 
the Act. -

The relevance of anti-trust law to the information infra
structure derives from the power which the ownership of 
the means of communication conveys. It is particularly the 
cross-media ownership debate which has attracted atten
tion. Traditionally, media ownership was discussed in 
relation to the allowable degree of market dominance in 
relation to a specific relevant product market, for example 
in the publishing or the television broadcasting industry. 
The regulations concerning the grant of licences for the 
operation of basic or value-added telecommunications 
services may also be considered as a part of the anti-trust 
laws. The systems providing for the licensing of broad
casting services and for the control of media power differ 
considerably from country to country. 81 Merger controls 
in the media industry are special in that, even in the case 
of a merger which, by reason of its Community dimension, 
is subject to Council Regulation 4064/89 on the control of 
concentrations between undertakings, 82 a Member State 
may still take appropriate measures to protect legitimate 
interests for the purpose of the plurality of the media, so 
that national anti-trust legislation may be applicable con
currently with the Regulation. 

A critical issue of merger control and the control of mar
ket dominating positions relates to the ownership of 
undertakings which are engaged in different sectors of the 
media economy, such as publishing, telecommunications, 
the press, computers and broadcasting. 83 There is a feel
ing in society that concentration of market power in the 
different sectors of the media market may create a risk for 

81 For a reference to the legal rules and regulations applicable to 
merger control in the media industry in the different European 
countries see Alfonso Sanchez-Taberno, La Concentration des 
Medias en Europe, Institut Europeen de la Communication, 
Diisseldorf, 1993, at 265 to 272; concerning restrictions on the hold
ing of licences in the United Kingdom see for example Vincent 
Nelson, The Law of Entertainment and Broadcasting, Sweet & 
Maxwell, 1995, at 446 to 463. 
82 Council Regulation (EEC) 4064/89 of21 December 1989 on the 
control of concentrations between undertakings, OJ 1990 L257/13, 
see Article 21; on the application of the Regulation to mergers in the 
media industry see for example Commission decision MSG Media 
Service of9 November 1994, Bull. EU 7/8-1994, 19 and 11-1994, 18; 
Kirch/Richemont/Telepiu of2 August 1994, Bull. EU 7/8-1994, 21; 
Berte"8mann/News Intemational/Vox of6 September 1994, Bull. EU 
9-1994, 18; Vox II of 21 December 1994, Bull. EU 12-1994, 52; 
CLT/Disney/SuperRTL ofl7 May 1995, OJ 1995 Cl44/23. 
83 The US Telecommunications Act of 1996 modifies the cross
ownership rules in section 302. The modifications relate in particu
lar to a revision of the relevant regulations of the Federal 
Communications Commission. The Commission shall review its 
Rules biennially. 
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the constitutional freedoms of speech and writing which 
could be as dangerous as the creation of a monopoly posi
tion within the market of a specific product. 84 The princi
ples under discussion are the maintenance of diversity 
within the media, the competitiveness of national or 
European industry within a world market and the open
ness of the industrial structure facilitating adaptation to 
technological changes. 

The abolishment of national restrictions on cross-media 
ownership in Europe may have a positive effect on the 
competitiveness of European undertakings by supporting 
the establishment of larger organisations which could 
achieve a position in the world market. The national regu
lations which restrict cross-ownership may thus assume a 
detrimental effect on the overall competitiveness of the 
national industry in the larger European or world mar
ket.85 But the relaxation of restrictions on cross-media 
ownership may also be detrimental to the aim of the main
tenance of the plurality of undertakings engaged in the 

84 See Gillian Doyle, 'The Cross Media Ovrnership Debate', Media 
Law & Practice, Volume 16 No 2, 1995, at 38. 
85 Ibid., at 39; the author observes at 40 and 41 that in the written 
submissions which were made to the UK Committee on Cross
Ownership it was suggest that the permitted levels of investments of 
newspapers in certain television and national radio channels should 
be raised from 20 per cent to 49 per cent, or that restrictions on local 
and regional newspapers which want to operate broadcast stations in 
their own circulation areas should be abolished; it was also asserted 
that, generally, ownership restrictions should not so much be based 
on the holding of a specific number oflicences but on an assessment 
of the market share; another remark was that 'existing cross-media 
ownership restrictions in the UK are primarily political rather than 
economic in aim'. 
86 Commission of the European Communities, Green paper on 
pluralism and media concentration in the internal market - An 
assessment of the need for Community action, document COM(92) 
final. 
87 However, in February 1995 the Economic and Social 
Committee of the Union (Economic and Social Committee, Opinion 
on the communication from the Commission to the Council and the 
European Parliament follow-up to the consultation process relating 
to the Green Paper on pluralism and media concentration in the 
internal market - An assessment of the need for Community action, 
document 95/C 110/13, OJ 1995 Cll0/53) adopted an Opinion 
which called on the Commission to review its policy, taking into 
account the fact that national governments, in view of the introduc
tion of digital technology and the considerable investments it 
required, would be prepared to drop restrictions concerning media 
ownership. In this Opinion, the Committee asserted the following 
positions: 
- the diversity of opinion, of pluralism and programmes for minori
ties should be safeguarded, by both commercial radio and television, 
and should be laid down in specific programme criteria; 
- restrictions on cross-media ownership should be maintained (no 
company must be allowed to dominate the market in several media 
sectors, television, radio, the press, in one or more national markets 
or the same language area); 
- the transparency of cross-media ownership should be ensured 
(before a media company which is active in one media sector should 
be allowed to operate in another media sector, its holdings and 
cross-ownership arrangements must be disclosed in full); 
- restrictions on cross-border market dominating positions should 
be maintained or introduced (companies already dominating the 
market in one national media sector should not be allowed to gain a 
dominant position in another Member State); 
- legislation should be introduced to prevent the acquisition of 
monopoly rights; 

media economy. The Commission's Green Paper on 
pluralism and media concentration in the internal mar
ket86 provided an overview of the media situation in the 
Community and the disparities in national legislation. 
Taking into account the intention of safeguarding plural
ism in the field of information and communication within 
the European Union, the Commission refrained from sug
gesting harmonisation of the rules on media ownership. 87 

The issue of the control of ownership is also much dis
cussed on the other side of the Atlantic Ocean. 88 The 
guideline for legislative activity should be the aim to 
reduce state control of commercial activity to a minimum 
in order to stimulate the investments necessary for the 
establishment of a global information infrastructure. The 
basic conditions for the operation of the communications 
services should not be regulated by anti-trust law the 
applicability of which is limited to agreements in restraint 
of trade or abuses of monopoly positions, but by the media 
or telecommunication laws, with the purpose of ensuring 
open access to information networks for the benefit of con
sumers. 

Conclusions 
Having thus contributed to the identification of some of 

the legal issues which the technological change raises for 
the publishing industry, it may be recommended that leg
islative initiatives be also discussed within the framework 
of the G7 group which, during its February meeting of 
1995, decided to establish the project of electronic 
libraries. The G7 Conference may be the appropriate 
organisation for discussions relating to the legal implica
tions of the technological changes. The establishment of a 
global information infrastructure needs the co-operation 
of the industrialised countries which have to fulfil a lead
ing role. The discussions within WIPO which aim at an 
amendment of the Berne Convention could be stimulated 
by the result of the think-tank operation which could be 
performed by the G7 group. The process of the harmoni
sation of national laws required for the successful opera
tion of the global information infrastructure should not be 
impeded by differences in national regulations the justifi
cation of which can hardly be based on reasons of national 

87 continued 
- a European Media Council should be established which shall 
analyse concentration processes and advise the Parliament and the 
Commission on media questions; 
- a European media code should be established, taking into account 
the rights of consumers. 
The Committee, asserting that the need for Community media leg
islation could no longer be disputed, called on the Commission to 
draw up a specific timetable for the drafting of such legislation. 
88 In a statement of 2 August 1995 the US President declared that 
he would veto Bill HR 1555 because it would promote mergers and 
concentrations instead of investment and competition. On 22 
December 1995 the Financial Times reported that representatives of 
the White House and the Senate agreed on a compromose permit
ting the passing of the proposed legislation Bills HR 1555 and S. 652, 
according to which those provisions which could have led to media 
monopolies will be dropped and on 8 February 1996 the President 
signed the Telecommunications Act of 1996 after substantial amend
ments were made to the text .. 
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identity when communication between human beings is 
achieved by a technology which is the same throughout 
the world and which cannot adequately be provided by 
industries operating in closed national markets. The pub
lishing industry should thus benefit from the establish-

ment of global communication structures through the 
achievement of the protection of cultural works at a legal 
level which is identical in all countries. 
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