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In 1911, the New York attorney Harry D. Nims
drafted a model statute which defined prohibited
practices of advertising which, by 1913, had been
enacted into legislation in 15 states of the United States
and, subsequently, 43. However, the law is still
unsettled on the other side of the Atlantic Ocean.
was recognised in the · UNESCO
Advertising
MacBride Report on international communication of
1984 as an important major force in international
the
recommended
The report
communication.
introduction of guidelines with respect to advertising
content and the values and attitudes it fosters, in
accordance with national standards and practices. Such
guidelines should be consistent with national development policies and efforts to preserve national identity.
In fact, it appears that the principles defined by Nims
would be appropriate to serve most jurisdictions,
without doing harm to national identities. But in
Europe with its different cultures, languages and legal
traditions it is much more <,iifficult to convince
governments of the advantages which the adoption of
model laws may have. Thus the policy pursued by the
Community relates to the harmonisation of the rules
concerning advertising and not to the establishment of
a unitary legal system applicable to advertising.
There is no coherent body of Community
advertising law - the relevant law is basically contained
in the Directive dealing with misleading advertising, 1
the 'Television Without Frontiers ' Directive 2 and in
This article is based on an address given at the New York State
Bar Association conference, 'The Falling of the Wall and the
Raising of the Curtain on Practice in the European Union' on 22
September 1995.
1 Council Directive of 10 September 1984 relating to the
approximation of the laws, regulation and administrative
provisions of the Member States concerning misleading
advertising (84/450), OJ 1984 L250/17; see also the Amended
Proposal for a European Parliament and Council Directive
Concerning Comparative Advertising and Amending the
Directive Concerning Misleading Advertising, document
COM(94) 151 final, OJ 1994 Cl36/4.
2 Council Directive of 3 October 1989 on the co-ordination of
certain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit
of television broadcasting activities (89/552), 'Television
Without Frontiers', OJ 1989 L298/23; sec also Commission of
the European Communities, report on application of Directive
89/552 and proposal for a European Parliament and Council
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the jurisprudence of the European Court of Justice
relating to the application of the directives and the
Treaty on European Union. There are also proposed
directives which concern comparative advertising,3 an
amendment of the Television · Without Frontiers
Directive 4 and the protection of consumers in respect
of distance contracts. 5 There are non-binding acts such
as the Commission Recommendation on codes of
practice for the protection of consumers negotiated at
a distance,6 the Council Resolution on products
presented as being beneficial to health, ('miracle
products')7 and Council Resolutions concerning the
indication of prices. 8 There are some regulations of
advertising relating to particular sectors of the
advertising industry, for example the Directive
concerning the harmonisation of the indications of
prices of food and non-food products, 9 the Council
10
Directive relating to door-to-door selling the Council
Directive amending Council Directive 89/552 on the coordination of certain provisions laid down by law, regulation
or administrative action in Member States concerning the
activities, document
pursuit of television broadcasting
COM(95) 86 final.
3 Commission of the European Communities: Amended
proposal for a European Parliament and Council Directive
concerning comparative advertising and amending Directive 84/
450 concerning misleading advertising, document COM(94)
151 final, OJ 1994 Cl36/4.
4 Commission of the European Communities: Proposal for a
European Parliament and Council Directive amending Council
Directive 89/552 on the co-ordination of certain provisions laid
down by law, regulation of administrative action in Member
States concerning the pursuit of television broadcasting
activities, document COM(95) 86 final.
5 Original draft: Proposal for a Council Directive on the
protection of consumers in respect of contracts negotiated at a
distance (distance selling), document COM(92) 11 final, OJ
1992 Cl56/14, subsequent drafts include: European Council
Common Position (EC) 19/95 adopted by the Council on 29
June 1995 with a view to adopting Directive ... of the European
Parliament and of the Council . . . on the protection of
consumers in respect of distance contrac;ts, OJ 1995 C288/l.
6 Commission Recommendation 92/295 of 7 April 1992 on
codes of practice for the protection of consumers in respect of
contracts negotiated at a distance, OJ 1992 Ll56/21.
7 Council Resolution on products presented as being
beneficial to health, ('miracle products'), of 9 November 1995,
not yet published.
8 Council Resolution of 19 June 1979 on the indication of the
prices of foodstuffs and non-food household products
prepackaged in pre-established quantities, OJ 1979 Cl63/l;
Council Resolution of 7 June 1988 on consumer protection in
the indication of the prices of foodstuffs and non-food products,
OJ 1988 Cl53/l.
9 Council Directive 79/581 of 19 June 1979 on consumer
protection in the indication of the prices of foodstuffs, 0 J 1979
L158/19, amended on 7 June 1988, OJ 1988 Ll42/23, OJ 1988
L219/27; Council Directive 88/314 of 7 June 1988 on consumer
protection in the indication of the prices of non-food products,
OJ 1988 L142/19 and OJ 1988 L219/27, as amended on 30
October 1995, OJ 1995 L299/l l; Directive 80/232 of 15 January
1980 on the approximation of the laws of the Member States
relating to the ranges of nominal quantities and nominal
capacities permitted for certain ·_pre-packaged products, OJ
1980 L51/l as amended by Directive 86/96, OJ 1986 LB0/55;
Council Directive 75/106 of 19 December 1974 on the
approximation of the laws of the Member States relating to
the making-up by volume of certain pre-packaged liquids, OJ
1975 U2/l as amended by Directive 85/10 OJ 1985 U/20.
10 Council Directive 85/577 of 20 December 1985 to protect
the consumer in respect of co_ntracts negotiated away from
business premises - 'door to door selling', OJ 1985 L372/31.

280 VAHRENWALD : THE ADVERTISING

LAW OF THE EUROPEAN UNION: [1996] 5 EIPR

Directive on the advertising of medicinal products for
human use 11 the Council Directive on the approximation of the laws of the Member States relating to
textile names, 12 the Proposal for a European Parliament and Council Directive on consumer protection in
the indication of the prices of product s offered to
conswners 13 or the proposal for a Council D irective on
advertising for tobacco products. 14
A comprehensive
European
regulation
of
advertising had been discussed foi: 30 years before
the Dire ctive concerning misl eading adv ertising was
issued in 1984 as a compro mise . 15 It m ay be hoped that
the establishment of the new DG XXIV of the
European Commission which was set up last year will
benefit the co-ordination of as many aspects of advertising as possible within the competence of one directorate so that the Commission's policy with regard to
advertising issues can be developed coherently.
Difficulties for a harmonised Community-wide
regulation of advertising derive from the following
facts:
(1) The national advertising laws are often
contained in a large number of laws and bylaws
(for example concerning the advertising of drugs
or te levision advertisiog) . 16
(2) The core of national advertising laws is often
contained in the laws concerning 101urious
falsehood and unfair competition which differ
considerably from country to country. (In England
the common law actions of passing off and
injurious falsehood are available, in France and
in Italy the civil codes provide the basis for legal
protection whereas other Member States of the
European Union such as Germany deal with
reprehensible practices of advertising in laws
concerning unfair trade practices.)
(3) In some Member
States criminal law
provisions protect against misleading or deceptive
advertising.
(4) National jurisprudences of Member States

11 Counci l D irective 92/28 of 31 March 1992 concerning the
advertising of medicinal product s for human use, OJ 1992
Ll 13/13.
12 Council Directive on the approximation of the laws of the
Member States relating to texti le names, document OJ 1971
L 185/ 16, supplemented on 17 December 1974, OJ 1975 L14/15
and amended on 25 November 1983, OJ 1983 L353/8 and
Directive 87/140 of 6 February 1987, OJ 1987 L56/24.
13 Proposal for a European Parliament and Council Directive
on consumer protection in the indication of the prices of
products offered to consumers, document COM(95) 276 final,
OJ 1995 C260/5.
J 4 Amended proposal for a Council Directive on advertising
for tobacco products, document COM(91) 111 final, OJ 1991
C167/3; 1992 Cl29/5 which met with critique by reason of the
limitations of the advertising for tobacco productS and the
conditions concerning warnings relating to health, so that the
proposals were not adopted, see Gerhard Schricker , Recht der
Werb1mg in E11ropa, Einjuhrung in das Recht tkr Werb11ng_,
/nternariona/u 11ndEuropoisches Recht, Nomos, Baden-Baden
1995, at 102, no. 192.
15 See Ursula Schleicher, 'Wcrbeorclnung', in Streiifrage
Werbung, Nationalt oder e11ropoisc/1e
US11ng, Bonn 1994, 3 to 8
at 5.
16 Some Member States , for example Portugal , have an
Advertising Code.

differ considerably, in particular, concerning the
interpretation of the term 'misleading advertising'.
(5) The consumer protection laws are not
comprehensively regulated on a Community basis
so that different national legal concepts affect the
advertising law.
(6) The European nations have different standards
concerning health, environmental issues, alcoholic
drinks, tobacco products.
(7) There is no unanimity about the aims of a
European regulation concerning advertising (for
example in relation to the issues of the consumer
protection,
the
protection
against
unfair
competition, the scope of the freedom of speech
and writing).
(8) There are differing degrees of the protection of
minors in Member States.
(9) The system of the self-regulation of advertising is differently organised in Member States.
(10) The advertising industry has a preference for
self-regulation.
(11) The
Community-wide
enforcement
of
(national) rules of self-regulation encounters
difficulties.
The Vice-President of the Committee of the
European Parliament for the envir onmen t, health and
consumer protection 17 criticised in 1994:
What is discussed presently on the European level as
rules for advertising cannot be said to be characteristic of
the thinking in categories of market economy. From the
Directive for the protection of personal data and the
envisaged regulation of advertising for food to the
env isaged general prohibition of advertising for tobacco
products there results the impression of a conceptionless
advertising policy of the European Union. It is prone to
the proliferation of subtle restraints of trade, to
suggestions undermining the market economy and
pretentious arguments in favour of health . . . The
wrangling for prohibitions of advertising and deregulation led to legal insecurity in the economy, and it
caused damage to the development of the . internal
market.

Taking into account the problems of state
interventionism in the advertising industry, it may be
recommendable to leave the matter totally to selfregulation. The role of the Community would be
limited to the regulation of advertising insofar as
necessary for the establishment of the internal market
and, according to the principle of subsidiarity, to cases
in which national regulations and their mutual
recognition are insufficient. 18 However, the differences
in national regulations of advertising may restrain the
Community-wide marketing of a product and thus
affect the free trade in goods. Examples are advertising
campaigns contained in journals which are distributed
internationally and television advertising which is
transmitted to several states.

17 Ursula Schleicher, Note 15 above at 5 and 6.
18 See for example, Volker Nickel, 'Staatskontrolle?', in
Streitfrage Werbung, Nationale oder europiiische Usung, Note
15 above at 12.
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The AdvertisingLaw Applicablein the Internal
Market
Which law is applicable to an advertising activity in
Europe? In general, it may be said that advertising is
subject to the laws applicable at the place where the
advertising activity occurs. 19 An advertising activity
which is not directly aim:ed at consumers of a foreign
country may be subject to that state's laws only if the
20
In practice,
advertising activity is substantial.
however, German journals containing advertising for
cigarettes are available for Germans in Portugal where
advertising for tobacco products is prohibited.
It would appear logical that an internal market
should have unitary advertising laws applicable in all
Member States.2 1 Such a unitary system could be
guided by the principle of the freedom of advertising
activity, in correspondence with the principles of the
free movement of goods and of providing of services,
Articles 30 to 36 and 59 and onwards of the Treaty on
European Union and Article 10 of the Convention for
the Protection of Human Rights and Fundamental
Freedoms. It seems that the Community does move
into this direction, taking into account that the pro22
posed Directive concerning comparative advertising
is the first measure which does not restrain the freedom
of the advertising industry but rather obligates those
Member States which up to now prohibit comparative
advertising to amend their laws in order to permit this
kind of publicity.
A factor which favours the need for a Communitywide regulation of the advertising law is the development of supranational means of communication, in
particular in the fields of telecommunications, broadcasting and television. Also the fact that means of
transport facilitate the speedy distribution of goods in
international markets and within the internal market of
the Community causes a need for simple rules
applicable to advertising activities within the whole
European Union. The transmission of global marketing concepts via satellite and cable television offer
considerable possibilities of savings - the Coca Cola
company expected a reduction of expenses of some $50
million if it could synchronise its US advertising spots
23
within the internal market of the European Union.
As an illustration of the difficulties which a
supranational advertising campaign for the internal
market may have, a brief reference may be made to the
controversial advertising campaign of the Benetton
19 Gerhard Schricker, Note 14 above, at 55, no. 100.
20 The German Federal Supreme Court of 23 October 1970,
Tampax, GRUR 1971/153, held that in the case of an
advertising campaign in a Swiss journal the circulation of
which was sold to a substantial part in Germany, the German
Act concerning Unfair Trade Practices was applicable to the
advertising activity, because the products were also available in
the German market.
im
'Die Werbung
Roth-Behrendt,
21 See Dagmar
Spannungsverhiiltnis', in Streitfrage Werbung, Nationale oder
europi!iischeLosung, Note 15 above, at 30.
22 Amended proposal for a European Parliament and Council
Directive concerning comparative advertising and amending
Directive 84/450 concerning misleading advertising, document
COM(94) 151 final, OJ 1994 Cl36/4.
23 See Ulrich Reese, Grenzuberschreitende Werbung in der
Europi!iischenGemeinschaft, C.H. Beck, Munich 1994, at 5.
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company. On advertising posters the company used to
combine its name which appeared at the lower edge of
the images with shocking pictures, for example
showing an oil polluted dying duck or the backside of
a human being, stamped 'HIV positive'. Whereas the
advertising campaign was carried through in Italy, it
was halted in the United Kingdom within the
procedure of self control and in Germany it led to
lawsuits, some of which came before the Federal
Supreme Court. 24 Accordingly, the differences in the
national laws concerning advertising can create a
barrier to an advertising strategy for the marketing of
goods within the whole internal market, unless the
advertiser complies with the strictest standards of any
Member State.

The Competenceof the EuropeanUnion
Concerningthe Regulationof Advertising
The Treaty on European Union does not contain a
reference to advertising. As a basis for legal activities of
the Community may serve Article 100a of the Treaty
on European Union which authorises the Council to
issue measures on the proposal of the Commission for
the approximation of national laws and by laws with the
object of the establishment of the internal market
within the Community.
Available as a basis for the regulation of advertising
are also Articles 59 and onwards of the Treaty on
European Union which concern the principle of the
24 Concerning the situation in the United Kingdom see
Ansgar Ohly: 'Vereinigtes Konigreich von GroBbritannien und
Irland', in Recht der Werbung in Europa, Note 14 above, at 90,
no. 190; concerning Germany see German Federal Supreme
Court of 6 July 1995, HIV-positive (I ZR 180/94) and Oilpolluted duck (I ZR 239/93), concerning the former case see
(1995) 11 EIPR D-311. In the case HIV-positive the German
Federal Supreme Court sustained the findings of the District
Court of Frankfurt according to which the letters 'HIVpositive', stamped on the naked skin of a'human being, alluded
to a prisoner's number of a victim of the holocaust and imported
that victims of the Aids virus would be subject to a
stigmatisation similar to the treatment of opponents of the nazi
regime in the past. The Federal Supreme Court held:
the publicity of a trading company attracting the attention
of the public is subject to the prohibition o( an action
against morality. Taking into account the balancing of the
right of free speech and writing (Article 5 of the German
Basic Law) with the requirements applicable to the conduct of a company which complies with the principles of
competition according to the rules of the German Act
concerning Unfair Trade Practices, the image-advertising
action - without that it could be related to the offering of
goods or services - will have to be considered as violating
the morality, since the company arouses through the
presentation of the suffering in the world . . . s.trong
feelings of compassion and of helplessness, and since it
presents itself as likewise concerned and causes in the
touched consumer a feeling of solidarity with the name and
the commercial activity of the company. Who advertises in
this manner uses the feelings of compassion and of horror
for the purpose to make popular the name or the logo of his
company which represent its essential value, because a
consumer dedicates to the offers of a company the name of
which he knows initially an increased attention. Because of
this advertising effect the measures which serve the care
for the name of a company are subject to the prohibition of
an action against morality according to Article 1 of the
German Act concerning Unfair Trade Practices.
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free providing of services, however, with the proviso Council justifies the need for harmonisation
with the
that the Community's powers relate to the regulation reasoning that misleading competition is likely
to lead
of the exercise of the professional activity. In this to distortions of competition in the common
market,
respect it may ·be observed that prohibitions or because differences in national legislations
of Member
limitations of advertising activities do not liberalise States would impede Community-wide
advertising
the market but destroy this partial market for the campaigns and thus affect the principles
of the free
advertising industry.
movement of goods and providing of services . Also the
The issue of the competence of the Community
consumer may benefit from harmonised rules
with regard to television advertising was the subject- concerning misleading competition .
matter of a judgment of the German Constitutional
Article 2(2) of the Directive defines the term
Court of 22 March 199525 which was concerned with a 'misle ading advertising' as meaning
any advertis ing
lawsuit brought by the German provinces which which in any way, includ ing its presentati
on, decei ves
asserted that the activities of the Community con- or is likely to deceive the persons
to whom it is
cerning the approximation of the laws of broadcasting
addressed or whom it reaches and which, by reason of
and television in Europe exceeded the competence of its decepti ve nature , is likely to affect
their economic
the Community, because television and broadcasting
behaviour or which, for those reasons, injures or is
related to cultural activities, a field in which the Treaty
likely to injure a competitor. It is alleged that the
on European Union alleged ly did not endorse the definition comprises the situat ion
where an advertising
Community with the power to harmonise the law. The campaign contains a reference to another
person's
German Federal government pointed out that trade mark, goodwill or name, leading
to a confusion,
accord ing to the jurispruden ce of the European Court but that cases of injurious falsehood
and unobjective
of Jus tice 26 broa dcasts are services in the sense of advertising are not caught by it. From
the definition of
Articles 59 and onwards of the Treaty, and it shared the term it results tha t the Directive is
addressed to any
the view of the Commission that the different regula- cases of misleadi ng advertising, irrespectiv
e of the
tions of advertising in broadcasting and television in media by means of which it is transmitted
and the
the Member States could violate the freedom of the manne r in which it is communica ted ,
pro vided that it
providin.p of services of the Treaty on Euro pean affects the economic behaviour of
pur chaser s and
Union. 2 The Federa l Consti tutional Court2 8 sus- causes injury to competitors.
tained the Federal government's view that the ComThe Directive met with criticism, because the
munity had the power with regard to the regulation of definitio n of the term 'misleading advertising
' lacks a
advertising in the case of broadcasting on the basis of binding description of the circumstances
in the
Article 59 and onwards of the Treaty. The court held presence of which the subsistence of a deception
may
that the government could lawfully assume that the be assumed .31 Th e European Court
of Justice 32 held
competence for the establishment of the internal that in applica tion of the Directive
national courts
market included the power to create the conditions
would have to decide wheth er an advertising activity
for the free trans-border distr ibution of television misleads and is susceptible to deceive
a substantial
broadcasts and the free reception in all Member States · number of consum ers. How ever, with this
respe ct, the
so that the approximation of the laws would be standards applied by nat ional courts
differ conrequired at least in relation to the national laws siderab ly so that there is no unitary
jurisprudence
regulating advertising.
within the internal mark et.

The Council DirectiveconcerningMisleading
Advertlslng29
The attempts to harmonise the national laws and
bylaws concerning unfair competition and advertising
with the aim to facilitate the trans-border exchange of
goods and to eliminate distortions of competition date
back to the 1960s; the Directive concerning misleading
advertising of 1984 constituted a compromise which
was agreed on in order to avoid a complete failure of
the harmo nisation project. 30 In the Directive the
25 Ge rman Federal Constitutional Court of 22 March 1995,
ZUM 1995/405.
26 European Court of Justice of 30 April 1974, case 195/73,
Sa cchi, GRUR Int . 1974/297; of 18 March 1980, case 52/70,
Debauve, GRUR Int . 1980/608.
27 Articles 59 onwards of the Treaty on Euro pean Uni on.
28 German Federal Constitut ional Court of 22 March 1995,
ZU M 1995/405, at 416.
29 Council D irective of 10 September 1984 relating to the
approxi mation of the laws, regulation s and administrativ e
provis ions of the Me mber State s concerning misleading
advert ising (84/450), OJ 1984 L250/ l 7.
30 Gerhard Schricker, Note 14 above, at 79, nos 141, 142.

The term 'misleading advertising'
To illu strate the differences in approach between
national juris prudences of different Memb er States
this article will now briefly refer to the relevant rules
applicable in Germany and Italy which constitute the
'extreme poles' of the unde rstan ding of misleading
advertisin g of European coun tries.
The prohibition of publicity by misleading indications in Article 3 of the Act concerning Unfair Trade
Practices is the most important element of the regulation of advertising in German law. 33 An indication is
misleading if it is susceptible to evoking an error.
Art icle 3 of the Act does not only envisage the
31 Sec for example Gerhard Schricker, Note 14 above, at 88,
no. 161; Peter Schotthofer, 'Das Rechts der Werbung in
Europa', Speech before the Europe Institute of the University
of the Saarland, 1 December 1989, Saarbriicken, 1989, at 15.
32 European Court of Justice of 16 January 1992, Nissan,
GRUR Int. 1993/951, points 15 and 16.
33 The prohibition of advertising by misleading indications
dates back to 1896 when the first German Act concerning
Unfair Trade Practices contained this rule in Article l.
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is susceptible to induce an error in physical or legal
misleading
against
of competitors
protection
advertising but the protection of the general public persons to which it is addressed or which it reaches and
and in particular of pro specti ve purchaser s. In the which, by reason of its misleading nature, may
34
of 1939 prejudice their economic activities or which, for this
words of the German Impe rial Court
'exaggerations in advertising are not admissible if the reason damages or is susceptible to damage a
public cannot understand them otherwise, that is to say competitor. According to Article 3(1) of the Law the
as not being serious'. Today courts assume a more assessment whether the advertising is misleading shall
take into account any circumstances with particular
as impermissible
However,
position.
generous
regard to the following factors:
exaggerations were considered by jurisprudence
assertions like: 'prices as never before', 'ever lasting
(1) the nature of the goods or services, their
str ength', 'rad ical price reductio n', 'everyb ody buys at
availability, quality, making, the method and the
35
.. .', 'the most beautiful flowers in the worl d'. It has
date of manufacture, their susceptibility to serve
been held that saying 'mum always gives me the best'
for the purpose of the contract, the quantity,
in relation to an instant .rap is constitutive of an
description, geographical or commercial origin, the
3
inadmissibl e exaggeration.
obtained by their use, or the results and
results
Article 2598(3) of the Italian Civil Code prohibits
features obtained from tests or controls made with
as a general clause practices of unfair competition.
respect to the goods or services;
Italian jurisprudence has developed certain categories
(2) the price or the method by means of which it
of unlawful competitive activities. To one of these
calculated, and the conditions to which the
is
categories belong the wrong indications of the origin of
or services are supplied;
goods
products or cases of the unjustified assertion
(3) the categories, the qualifications and rights of
concerning the award of medals. The action of unfair
the advertiser such as the identity, the company
competition according to Article 2598 of the Italian
assets and capacities, the intellectual and industrial
Civil Code presupposes the subsistence of a relation of
property rights and any rights concerning the
competition - a violation of rights can only be claimed
undertaking and awards or premiums.
by a competitor who suffered or is likely to suffer a
damage by reason of a diverting of customers . The law The Law further establishes 40 the conditions for the
does not protect the public or the customers but the transparency of advertising: the publicity must be
maintenance of a fair competition. The Italian clearly recognisable as such; in particular the advertisjurisprudence proceeds on the assumption that the ing in the press must be distinguishable by simple
public is aware of exaggeration s in the publi city and is graphical means which are obvious for the spectator or
37
used to not tak ing advertising too seri ous ly, because reader from other informations directed to the public.
the different advertising campaigns of competing
These differences of national jurisprudences conundertakin gs will neutralise each other and become cerning misleading advertising render doubtful the
inoffensive .38 The Italian legislator sustained this value of the Directive as a guideline for the practiliberal attitude also during the negotiations for Article tioner. The term 'misleading advertising' is not
lObis of the Paris Convention for the Protection of defined in clear terms. As mentioned above, Italian
Industrial Property where Italy did not agree with courts tend to understand the word 'misleading' in a
France and Germany who wanted to include the narrow sense, whereas according to German jurisprohibition of deceptive publicity in the Convention.
prudence this condition is met if there is proof that
The ministerial report for the Italian Senate noted that only 10 or 15 per cent of the consumers are misled.
this liberal attitude was necessary by reason of the Another weakness of the Directive is that Member
particularities of the Italian industry and also by reason States are, in general, free in the choice of the measures
of principle, because any error should not be unlawful. for the prevention of misleading advertising.
Finally, it was feared that the advertising industry
would lose a larl e part of its justification if it should
The Amended Proposalfor a European
always be tru e.3
The Italian Law 74 of 25 January 1992, which Partiamentand CouncilDirectiveConcerning
ComparativeAdvertisingand Amending the
implemented the Directive concerning misleading
41
DirectiveconcerningMlsleadlng Advertlslng
advertising into Italian law modified this approach.
Article 2( 1)(b) of the Law defined the term 'misleading
The critique of the Directive concerning misleading
advertising' as any advertising which, by whatever advertising induced the Commission to propose
means, including its presentation, induces an error or
34 German Imperial Coun of 30 October 1939, GRUR 1940/
379.
35 Examples taken from Dietrich Reimer: La Repression de la
Concurrence Deloyale en Allemagne, Economica, Paris 1978, at
449.
36 German Federal Supreme Coun of 15 January 1965,
Pomps instant pap, GRUR 1965/363.
37 Gerhard Schrickcr, La Repression de la Concurrence
Deloyale, ltalie, Dalloz, Paris 1975, at 231.
38 Sec Tribunalc di Genova of 21 April 1958, Riv . dir . ind.
1958 II 134.
39 Sec Gerhard Schrickcr, Note 37 above, at 232.

40 Article 4 of the Italian Law 74 of 25 January 1992.
41 Amended proposal for a European Parliament and Council
Directive concerning comparative advertising and amending
Directive 84/450 concerning misleading advertising, document
COM(94) 151 final, OJ 1994 Cl36/4. Concerning the relation
between the provisions concerning television advcn ising of the
European Convention on Transfronticr Television of the
Council of Europe which entered into force on 1 May 1993 to
the Directive it may be recalled that for the Me mber States of
the European Community the provisions of the Convention will
not pr evail over the regulations contain ed in the Directi ve; sec
also [1996] 2 BIPR D-57, on the draft Di rective agreed by the
Council of Ministers on 9 November 1995.
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amendrrients. Also the amended proposal is based on
Article 100a of the Treaty on European Union which
authorises the Council to issue measures on the
proposal of the Commission for the approximation of
national laws and bylaws with the object of the
establishment of the internal market . The amended
proposal of the Directive defines the term 'comparative
advertising' as meaning any advertising which
explicitly or by implication identifies a competitor or
goods or services of the same kind offered by a
compe titor. 42
Article 3a of the amended proposal explains under
which circumstances comparative advertising is
admissible :
(1) Comparative advertising shall be allowed only
provided that it objectively compares the material,
relevant, always verifiable, fairly chosen and representative fe_aturesof competing goods and services and that it
(a) does not mislead;
(b) does not create the risk of confusion in the
market place between the advertiser and a
competitor or between the advertiser's trade marks,
trade names, other distinguishing marks, goods or
services of those of a competitor;
(c) does not discredit, denigrate or bring contempt
on the trade marks, trade names, goods, services or
activities of a competitor and does not principally
capitalise on the reputation of a trade mark or trade
name of a competitor;
(d) does not refer to the personality or personal
situation of a competitor.
(2) Comparative advertising must indicate the length
of time during which the characteristics of the goods or
services compared shall be maintained where these are
the subject of a special or limited-duration offer.

Comparative advertising will necessarily involve
references to a competitor's trade marks . The amended
proposal of the Directive does not refer to the Council
Regulation on the Community Trade Mark, 43 but it
contains in Recital 9 a reference to the Council
Directive on the approximation of the laws of Member
States relating to trade marks. 44 The Community
Trade Mark Regu lation proh ibits th e infring ing use
of signs for advertising p urpos es, 45 ho wever, it follows
from the Minutes to the Regulation that 'use in
adv ertising' of a t rade mark by a third person does
not include use in com parativ e adv ertisin g.46 Also the
Directive concerning the approximation of trade mark
laws prohibits the use of another person's trade mark
in advertising (Article 5(3)(d)). Yet, since the object of
the Directive is the protection of the exclusive rights of
the trade mark owner in relation to his goods or
services, there will be no conflict arising from the use
of a competitor's trade mark for comparative advertising, if a reference to this trade mark is made in a fair
and competitive manner - in correspondence with the
42 Article 1 of the amended proposal for the Directive
Concerning Comparative Advertising .
43 Council Regulation (4-0/94 of 20 December 1993 on the
Community Trade Mark, OJ 1994 Lll.
44 Council Directive 89/194 on the approximation of the laws
of Member States relating to trade marks, OJ 1989 L4-0/1.
45 Article 9(2)(d) of the Community Trade Mark Regulation .
46 Belinda Mills: 'Comparative Advertising: Should It Be
Allowed?' (1995) 9 EIPR 417 to 428, at 424.

amended proposal. 47 According to Recital 11 of the
amended proposal for the Directive concerning
comparative advertising the use of another person's
trade mark does not breach his exclusive right in cases
where the use complies with the conditions on
comparative advertising laid down in the Directive
and does not capitalise on the reputation of another
trade mark, but is intended solely to distinguish
between them and thus objectively highlight
differences. The dichotomy between the infringing
utilisation of a trade mark and the permission of
comparative advertising has been solved by reference
to the criterion whether the use was made with the
advertiser's sole intention to distinguish between
produ cts or services and that its use does not bring
into disreput e the trade mark. 48 However, in pr actice
the ap,Elication of this princ iple may permit diverging
views . 9 In particular, the cr iterion of the objective
comparability of the competing goods or services may
pose problems, because in particular comparisons of
prices can be manipulated so that jurisprudence will
have to apply strict standard s which in tum may have a
negativ e effect on practice. 50 The opinio ns whether
comparative advertising should be admitted in the
interest of the consumers and industry are still
controversial,
nevertheless, it appears that the
amended proposal for the Directive is a step into the
right direction - towards a comprehensive regulation of
advertising within the internal market and towards an
increased liberalisation of the freedom of advertising.

TelevisionAdvertising
Advertising in European television broadcasting services has assumed an important role. The increase in
the number of national and cross-border television
channels has led to a very large increase in advertising
investment in television. Income from television
advertising increased by 50 per cent between 1989
and 1992. The television advertising expenditure of the
100 leading pan-European brands rose by 21 per cent
between 1990 and 1991 and by 28 per cent between
1991 and 1992.51
In May 1995 the Commission of the European
Communities published its report on the application of
47 Dirk Mcyer-Harpon, 'Proposals for an EC Directive on
Comparative Advertising', European Business Law Rernew
(1995) 178to 181,at 180.
48 Dirk Meyer-Harpon, 'The UK Trade Marks Act 1994 and
Comparative Advertising ', (1995) 5 ENT .LR 195 to 197, at 196.
49 Annette Kur, 'The Law of Comparative Advertising in
German Law', Speech at the British-German
Juris ts'
Association's Conference at York, May 1995, at 13; Russell
Lewin, 'The New UK Trade Marks Law - A Godsend for
Trade Mark Owners or a Goldmine for their Lawyers?' (1994) 3
EIPR 91 to 93, at 93.
50 Annette Kur, 'Die vergleichend e Werbung in Europa:
Kurz vor dem Pyrrhus-Sieg?', in Vennebog Til Mogms
Koktvedgaard, Nerenius & Santcrus, 1993, 436 to 457, at 448.
51 Commission of the European Communities, rcpon on
application of Directive 89/552 and proposal for a European
Par liament and Council Directive amending Council Directive
89/552 on the co-ordination of certain provisi .ons laid down by
law, regulation or administtative action in Member States
concerning the pursuit of television broadcasting activities,
document COM(95) 86 final, at 13, 14.

VAHRENWALD: TI{E ADVERTISING

52
the 'Television Without Frontiers' Directive and its
53
In the
proposal for an amendment of this Directive.
report the Commission described the experiences with
the application of the Directive and, taking into
account the technological changes, it suggested the
issuing of a revised Directive.
The 'Television Without Frontiers' Directive
contains the following rules concerning advertising:

54
advertising shall be recognisa ble as such,
55
- the Directive arranges for advertising breaks ,
56
s,
matter
- the Directive contains rules on ethical
57
the pr otection of minors, advertisin g for tobac co
60
59
produ cts ,58 medicina l pro du cts an d alcohol.

The general problem with the 'Television Without
Frontiers' Directive concerned the establishment of
the applicable law. The Directive applies the principle
that the broadcasting activity must comply with the
laws of the country in which it originates, that is to say
the Member State where the originating body is
established, whereas broadcasts from non-Member
States would have to comply with the laws of the
receiving Member States. According to the proposed
Directive the broadcasters under the jurisdiction of a
Member State are those established in the territory of
that Member State in which they must have a fixed
establishment and actually pursue an economic
activity. 61 Also broadcasters established outside the
territory of the Community shall be subject to the
jurisdiction of a Member State if they use a frequency
or a satellite capacity granted by that State or if they
62
use a satellite up-link situated in that State.

The definition of the term 'television advertising'
The pro posal for an amendm ent of the Dir ective con 63
tains a revised defmi tion of advertising: ' "telev ision
announcement
of
form
advertising" means any
52 Council Directive of 3 October 1989 on the co-ordination
of cenain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit
of television broadcasting activities (89/552), 'Television
Without Frontiers', OJ 1989 L298/23.
53 Commission of the European Communities, repon on
application of Directive 89/552 and proposal for a European
Parliament and Council Directive amending Council Directive
89/552 on the co-ordination of certain provisions laid down by
law, regulation or administrative action in Member States
concerning the pursuit of television broadcasting activities,
document COM(95) 86 final; Proposal for a European
Parliament and Council Directive 89/552 on the co-ordination
of certain provisions laid down by law, regulation or
.administrative action in Member States concerning the pursuit
of television broadcasting activities, OJ 1995 Cl85/4.
54 Article 10 of the 'Television Without Frontiers ' Directive.
55 Articles 11 and 18 of the 'Television Without Frontiers'
Directive.
56 Anicle 12 of the 'Television Without Frontiers' Directive.
57 Anicle 16 of the 'Television Without Frontiers' Directive.
58 Article 13 of the 'Television Without Frontiers' Directive.
59 Article 14 of the 'Television Without Frontiers' Directive.
60 Article 15 of the 'Television Without Frontiers' Directive.
61 ·Article 2(2) of the proposal for an amendment of the
'Television Without Frontiers ' Directive .
62 Article 2(3) of the proposal for an amendment of the
'Television Without Frontiers' Directive .
63 Article 1 of the proposal for an amendment of the
'Television Without Frontiers ' Directive.
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broadcast in return for payment or for similar consideration by a public or private undertaking in connection with a trade business, craft or profession in
order to promote the supply of goods or services
including immovable property or rights and obligations
in return for payment. It does not include teleshopping'.
Teleshopping is defined as meaning television
programmes and spots containing direct offers to the
public with a view to the sale, purchase or rental of
products or with a view to the supply of services in
return for payment. Telesh opping is, in genera l,
consid ered as advert ising . 64 Howev er, its exclusion
from the concept of television advertising is justified in
the cases in which it is not included in television
broadcasting programmes. Accordingly, teleshopping
channels are not subject to the time limits applicable to
television advertising. With respect to telepromotion,
promotion of products or services by means of games
or studio shows, the Commission observed that this
form of programme should be treated as a form of
advertising which is lawful in principle and therefore
subject to any prov isions on advertis ing containe d in
the Direct ive. 6 In the view of the Commission the
Directive will be applicable to other new forms of
communication such as pay-per-view or near videoon-demand. 66 The Commission thus seems to assert a
broader view of the term 'broadcasting' in the law of
telecommunications than in the law of copyright where
it excludes the applica bility of the concept of
services. 67
'br oadcastin g' to any poin t-to-point
Whereas it is unanimous that the term 'television
broadcasting ' inclu des transmiss ions through the
intermediary of cable op erators, 68 it is not yet clear
whether the Directive or the proposal for an
amendment of the Directive would be applicable to
advertising on the Internet or interactive computer
services. The Commiss ion suggest ed in its Admed ia
69
project report - the futu re of media and adve rtising for
years
five
of
that advertisers will have a period
experimentation with the new media since interactive
technologi es are unlike l~ to reach mass audiences
before ten or mor e years . 0
64 See, for example, Werner Schroeder, 'Teleshopping und
Rundfunkfreiheit' , ZUM 1994/471, 474; Rupen Stettner and
Wolfgang Tresenteiter, 'Sperrstunde im Teleshopping', ZUM
1994/669, 674.
65 Proposal for an amendment of the 'Television Without
Frontiers' Directive, at 40.
66 Commission of the European Communities, repon on
application of Directive 89/552 and proposal for a European
Parliament and Council Directive amending Council Directive
89/552 on the co-ordination of cenain provisions laid down by
law, regulation or administrative action in Member States
concerning the pursuit of television broadcasting activities,
document COM(95) 86 final, at 25.
67 Arnold Vahrenwald, 'The Publishing Industry Faces
Technological Change', (1996] 2 ENT.LR 50, copyright law exclusive rights and their infring ement.
68 Judgments of the Eu ropean Coun of Justice, Case 155/73
Sacchi and Case 52/79 Procureur du Roi t1 Debaut1e (both at
Note 26 above).
69 Multimedia Business Analyst, 'Interactive advertising gets
off to slow stan', Vol. 2, no. 8, 31 January 1996, at 14.
70 The Commission is more careful in approach than US
authorities. The statement of the Attorney General of the US
state Minnesota , last modJfied on 30 September 1995, said
'Persona outside of Minnesota who tran smit information via the
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The advertising time
Providing for the advertising time, the proposal establishes that the amount of advertising time may not
exceed 15 per cent of the daily transmission time.
'However, it may be increased to 20% if it includes
forms of advertising other than advertising spots and/
or teleshopping spots inserted in a service that is not
excl usively devoted to teleshopping, on condition that
71
the amount of spot advertising does not exceed 15%.'
The amount of spot l;ldvertising within a given clock
72
hour shall not exceed 20 per cent. Yet Member States
are free to lay down stricter rules for programming
time. 73
The Commission specified that the calculation of
the one-hour period should be counted from the
beginning of the clock hour to simplify monitoring
p rogrammed duration of audio-vis ual works for the
74
Th e hou r-period
p urposes of advertising breaks.
should be counted in 'gross ' time that is to say
includi ng advertisin g and spon sorshlp .75
Advertisements shall be inserted in a manner not to
prejudice the programme and in sports programmes
adverti sements shall only be inserted between the parts
of the interva ls. 76 The transmission of feature films
may be interrupted for each comp lete period of 45
minutes. 77 Thus the propo sed amendment takes
account of the fact that films made for television can,
from the outset and different from films made for the
cinema , have natural breaks built in allowing
advertising spots to be inserted without detrac ting
78
from the integrity of the work. Th e Commi ssion also
Internet knowing that information will be disseminated in
Minnesota are subject to jurisdiction in Minnesota courts for
violations of state criminal and civil laws' . In the United States
the Federal Trade Commission issued its first release
concerning advertising on 'Information Superhighway' on 14
September 1994. The advertisement concerned the unlawful
credit programme: 'For just $99 we will show you how to create
a brand new credit file'.
71 Article 18(1) of the proposal for an amendment of the
'Television Without Frontiers' Directive .
72 Article 18(2) of the proposal for an amendment of the
'Television Without Frontiers' Directive.
73 Article 19 of the 'Television Without Frontiers' Directive
and Article 3 of the proposal for an amendment.
74 Commission of the European Communities, report on
application of Directive 89/552 and proposal for a European
Parliament and Council Directive amending Council Directive
89/552 on the co-ordination of certain provisions laid down by
law, regulation or administrative action in Member States
concerning the pursuit of television broadcasting activities,
document COM(95) 86 final, at 22.
75 Commission of the European Communities, report on
application of Directive 89/552 and proposal for a European
Parliament and Council Directive amending Council Directive
89/552 on the co-ordination of certain provisions laid down by
law, regulation or administrative action in Member States
concerning the pursuit of television broadcasting activities,
document COM(95) 86 final, at 22.
76 Article 11(1) and (2) of the proposal for an amendment of
the 'Television Without Frontiers' Directive . .
77 Article 11(3) of the proposal of an amendment of the
'Television Without Frontiers' Directive.
78 Commission of the European Communities, report on
application of Directive 89/552 and proposal for a European
Parliament and Council Directive amending Council Directive
89/552 on the co-ordination of certain provisions laid down by
law, regulation or administrative action in Member States
concerning the pursuit of television broadcasting activities,
document COM(95) 86 final, at 40.

points out that the phrase 'for each complete period of
45 minutes' in the third paragraph of Article 11 of the
proposal should be interpreted as allowing a broadcaster to interrupt a feature film once per period
without having to wai_t for the 45th minute, provided,
of course, that the other provisions of the same Article
are complied with such as, for example, the 20-minute
period.
The 'Television Without Frontiers' Directive con79
The
cerns also sponsored television programmes.
content of such programmes shall not be influenced by
the sponsor, and the sponsor must be clearly identified
at the beginning and/or the end of the programme.
Promotional references to the goods or services of the
sponsor are not permitted. The Commission concedes,
however, that the sponsor's name and/or logo can be
mentioned during the programme. The proposal lifts
the ban on the prohibition of sponsorship by
companies whose main activity is ~e manufacture or
sale of pharmaceutical products available only on
prescription in order to avoid disadvantages for those
companies.

Advertisingand DistanceContracts
Since 1992 the bodies of the European Community are
concerned with the harmonisation of the laws of
80
Member States in relation to distance contracts.
at
aimed
Directive
the
of
Whereas the original proposal
'the protection of consumers in respect of contracts
negotiated at a distance (distance selling)', the latter
drafts used the term 'distance contracts'. This contractual type is characterised by three basic features:
first, the solicitation by a technique of communication
at a distance, second, the answer by such a technique
and, third, the absence of any physical contact between
the parties. 81 This means contracts concerning goods
or services concluded between a supplier and a
consumer as a consequence of an organised distance
sales or service-provision scheme of the supplier,
using, for this contract, exclusively one or more means
of communication at a distance up to the conclusion of
79 Article 17 of the 'Television Without Frontiers' Directive
and of the proposal for an amendment.
80 The original proposal for a Council Directive on the
protection of consumers in respect of contracts negotiated at a
distance (distance selling), OJ 1992 Cl56/14, was submitted by
the Commission on 21 May 1992 and amended on 7 October
1993, OJ 1993 C308/18, the opinion of the Economic and Social
Committee was published in OJ 1993 Cl9/lll, the Common
Position adopted by the Council on 29 June 1995 with a view to
adopting the Directive of the European Parliament and of the
Council . . . on the protection of consumers in respect of
distance contracts was published in OJ 1995 C288/l and
amended subsequently by the resolution of the European
Parliament of 13 December 1995, not yet published. The
Parliament called on the Council to approve all Parliament's
amendments, amend its common position accordingly and
definitively adopt the act. The Commission Opinion on the
European Parliament's Amendments of 7 February 1996,
document COM(96) 36 final COD 411, states that the
Commission can accept 21 of the 31 amendments adopted by
Parliament.
81 Jean Allix, 'Consommateurs et Nouvelles Technologies:
in Daren- und
Les Contrats Negocies a Distance',
Verbraucherschutz bei Tekkommuniluuiomdiensr/eistungen in der
EG, Nomos, Baden-Baden, 1993, 135 to 140, at 135, 136.
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the contract and includ ing the conclusion on the be more or less effective. The European Parliament's
contract itself. 82 The Eu rop ean Parliament specified · vote which will certainly meet the approval by
that in the case of contracts which are to be fulfilled by consumer protectionists leaves the national legislators
successive acts of performance or a series of separate holding the baby. In the end the different measures
operations over a period of time, they shall only be adopted by Member States will not necessarily
subject to the provisions of the Directive if they were culminate in the approximation of national laws so
that it might have been helpful had the European
negotiated at a distance.
The relevance of the project for advertising is con- Parliament indicated to the Member States a nonsiderable, since the technological progress facilitates exclusive list of measures. Yet it may be conceded that
this form of publicity. The proposed Directive will the European Parliament's task was not to provide for
the unification of the laws of Member States and the
thus be applicable to advertising via interactive
Parliament's approach seems perfectly in line with the
computer services or the Internet. The Commission
principle of subsidiarity of Community action.
considered that at the same time the ephemeral
According to the draft of the Directive the supplier
for
disadvantages
character of the technology imparts
the consumer which necessitate the regulation on a of goods or services has the obligation to provide, prior
Community basis in order to establish the interna l to the conclusion of the distance contract, information
market. Art icle 15 point 1 of the draft Di recti ve83 on his identity and the main characteristics of the
provides that Member States shall take the measures in goods or services, the price and the arrangements for
order to comply with the Directive within two years payment, delivery or performance; contracts of an
indefinite duration shall indicate the conditions under
after it enters into force.
88
The means of communication covered by the which the contract can be annulled. The information
must be provided in a clear and comprehensible
Directive are unaddressed and addressed printed
matter, standard letters, press advertising with order language, taking into account the principles of good
faith in commercial transactions, the principles
form, catalogues, telephone with or without human
intervention (automatic calling machine and audio- governing the protection of minors and those who are
text), radio, video phone, videotex, electronic mail, fax unable, pursuant to the legislation of Member States,
and teleshopping .84 The use of automate d calling to give their consent. Some of this information must be
by the consumer at
systems machines and fax requires the prior consent confirmed in writing and rece ived
89
of the consumer, and other means of communication at the latest at the time of delive ry.
In the case of distance contracts the consumer has
a distance shall only be use d where there is no clear
objection from the _cons umer. 85 The Euro pean a right of withdrawal which he may exercise within
seven working days after he has received the goods or,
Parliament specified that also the use of a telephone
in the case of services, after the conclusion of the
by the supplier requires the consumer's prior consent,
here the 'prior consent' is defined as the statement of contract or from the day on which he has received the
identity and ob jective by the vendor at the beginning of written confirmation of information, however, if the
information was received after the conclusion of the
any telepho ne con ver sation with the consumer. 86 This
on condition that this period does not exceed
contract,
that
and
means that 'cold calling' will not be prohibited
suppliers may use this practice which will deemed to be a three-month period. The right of withdrawal may be
accepted by the consumer if, at the beginning of the exercised without a penalty and without giving any
be the direct
telephone conversation, the supplier explains his name reason. The only costs payable shall
90
the con sumer
If
.
appropriate
where
charges,
return
the
of
purpose
the
and
company
his
of
name
or the
of
telephone call. But in the case where consumers have did not receive the written confirmation
information, the period during which the consumer
indicated that they do not wish to be solicited, Member
may exercise the right of withdrawal shall be three
States shall take the necessary measures to protect
them without prejudice to the safeguards available to months, beginning, where the contract relates to
the consume r under Commun ity legislation conce rning goods, with the day of receipt by the consumer and,
87
It where the contract relates to services, with the day
the protecti on of persona l data and pri vacy.
of conclusion of the contract . In the case of a
would
States
appears that this obligation on Member
impose high demands on the legislative abilities of withdrawal from the contract, the supplier shall
national legislators. First, it has to be established which reimburse the sums paid by the consumer free of
kind of indication will suffice to make evident that the charg es except for direct return charges within a period
9
consumer does not want to be solicited. Second, it of 30 days.
The consumer shall have no right of withdrawal in
seems that the legislators' duty to take legislative
measures in order to protect consumers can be fulfilled those cases where the contract relates to services and
by a wide range different initiatives or steps which may the performance has begun with the consumer's
agreement before the end of the seven working-day
period, or if the price is influenced by fluctuations in
82 Article 2 point l of the draft Directive concerning distance
the financial market which cannot be controlled by the
contracts, OJ 1995 C288/l.
83 Draft Directive concerning distance contracts, OJ 1995
C288/ l as amended by the European Parliament on 13
December 1995.
84 Note 83 above, Annex I to Article 2 point 4.
85 Note 83 above, Article 10.
86 Note 83 above, Article 7a.
87 Note 83 above, Article 10 point 2.

88
89
90
91

Note
Note
Note
Note

83
83
83
83

above,
above,
above,
above,

Article
Article
Article
Article

4.
5.
6 point I.
6 point 2.
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supplier, 92 if the goods are specially made or
deteriorate rapidly, in the case of contracts relating to
unsealed audio or video recordings and records or
computer software, CD-Roms or CD-Is, to newspapers, periodicals and magazines, to gaming and
lottery services or where books supplied were taken
out of their original wrapping. 93 Also any credit
agreement in relation to the distance contract shall be
subject to the right ofwithdrawal. 94 However, tlte right
of withd rawal shall no t affect any other righ ts which
consume rs customa rily have .95 In the case of payment
by card the consumer has the right to request
cancellation of a payment where fraudulent use has
been made of his payment .96
The supplier must, in general, execute the order
within 30 days or inform the consumer if the
perfo rmance is not possib le and refun d any sums paid
by th e consumer also within 30 days. 97 But the parties
may stipulate that the supplier may provide the
consumer with different goods or services of equivalent
quality and price if the supplier reserved this right in
the contract or when the consumer was informed of the
unavailability of his order. 98 The new Article 7a of the
draft obligates Member States to observe the provisions of the Council 'Television Without Frontiers'
Directive which contains special rules concerning
adverti sing, in particular in relation to advertising
time. 99
Also inertia selling shall be prohibited and the
consumer shall be exempted from any obligation of
pa yment in the cases ~f u?so licited sugg ly, the absence
of response not cons tituting consent .
The draft Directive provides for a limitation on
forum shopping, since Member States shall take
measures to prevent the parties from choosing the
law of a non-Member country in the case where the
contract has a dose connecti on with the terri tory of a
Member State. 101 According to Article 14 of the dra ft
Directive, Member States may introduce more
stringent provisions than those contained in the
Directive for the purposes of consumer protection.
The European Parliament was more confident in selfregulation than the Commission or the Council. The
amendment of the draft Directive provides for a
complaints system which Member States and
profes sional organ isations shall draw up on a selfregula tory ba sis. 102 It may be ho ped that th e efficiency

92 Note 83 above, Article 6 point 3 which refers to a price
which is influenced by fluctuations in the financial market and/
or exchange rates and/or prices derived from them which cannot
be controlled by the supplier.
93 Note 83 above, Article 6 point 3.
94 Note 83 above, Anicle 6 point 4.
95 Note 83 above:, Article 6a.
96 Note 83 above, Article 8.
97 Note 83 above, Article 7 points l and 2.
98 Note 83 above, Article 7 point 3.
99 Council Directive 89/552, as amended, on the coordination of certain provisions laid down by law, regulation
or administrative action in Member States concerning the
pur suit of television broad casting activities, Television With out
Frontiers.
100 Note 83 above, Article 9.
101 Note 83 above, Article 12.
102 Note 83 above, Article 15a.

of such a system of self-regulation will prevail over an
excessively regulated system of advertising in distance
contracts and another inroad to the freedom of
contract.

The Principlesof the Free Movementof Goods
and of the providingof Services
Within the internal market of the European Union
Article 30 of the Treaty on European Union prohibits
quantitative restrictions on imports and all measures
having equivalent effect. Articles 59 and 61 of the
Treaty establish the principle of the freedom of the
providing of services within the Union. National laws
which violate these provisions are invalid. In the case
in which a field of law is regulated by secondary law,
for example by a Directive, Articles 30 or 59 of the
Treaty will only be applicable if the harmonisation of
the natio nal laws by secondary law did not comprise all
legal aspects . lOJ

The principle of the free movement of goods.
According to the jurisprudence of the European Court
of Justice, Article 30 of the Treaty prohibits any
measures of Member States which are liable to restrict
the trans-border trade in the internal market either
directly or indirectly, factually or potentially. 104 By
reason of Article 36 of the Treaty such measures are
permissible if they can be based on grounds of public
policy, the protection of life and health of humans,
animals or plants or the protection of industrial and
comm ercial property. According to the jur ispru dence
of the European Court of Ju stice 105 limitat ions of the
interstate trade of the Community have to be accepted
for reasons of the maintenance of fairness of trade and
consumer protection. Article 30 of the Treaty does not
only prohibit national measures which are directed
against the importation of goods but also limitations
which are applicable to goods of that Member State. 106
The European Court of Justice 107 held that national
rules concerning advertising may be subject to the
prohibition of Article 30, insofar as they can indirectly
reduce the number of sales of foreign goods, because in
such a case they would force the foreign producer to
adapt the marketing of his goods to the stricter
advert ising laws of th e imp orting Stat e. Ho wever , the
Europ ean Court of Ju stice 108 he ld also that the
prohibition of Article 30 of the Treaty is not applicable
if the national rules which limit certain forms of
marketing restrain the sale of national products similar
to those which are imported from other Member
States.
103 Gerhard Schricker, Note 14 above, et 103, no. 194.
104 European Coun of Justice of 11 July 1974, Case 8/74,
Scotch Whisky, GRUR Int. 1974/467, 468.
105 European Coun of Justice of 20 February 1979, Case 120/
78, Cassisck Dijon, GRUR Int . 1979/468, 471.
106 Ibid.
107 European Court of Justice of 10 July 1980, Publicity for
alcohol, GRUR lnt . 1981/390, 391, point 11.
108 European Court of Justice of 24 November 1993, Cases
C-267/91 and C-268/91, Keck, GRUR Int . 1994/56, point 17;
of 15 December 1993, Case C-292/92, Himennund, GRUR Int.
1994/170.
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The jurisprudence of the European Court of Justice
may be illustrated by the following cases.
(1) In the case Prohibition of free gifts different
types of reference books should, together with free
small dictionaries and atlases, be exported from
Belgium to the Netherlands whe re free gifts were
109
held
prohibite d. The European Court of Justice
that the prohibition of free gifts in the Netherlands
was liable to limit the volume of the import of goods,
because it affects the possibility for the marketing of
the imported articles. In this case the limitation was
however, justified by the requ irements of consumer
protection and the fairne ss of trade.
110
a Belgian retail trader
(2) In the case GB/ Inno
advertising brochures
Luxembourg
in
distributed
which contained comparative indications of prices
of competing articles. This form of advertising was
prohibit ed in Luxembourg. The Court held that
by reason of Article 30 of the Treaty the national
law could not be applied to the sales campaign of
the Belg ian trader, because the law could not be
justified by consumer protection.
(3) Concerning the advertising camriaign 'Buy
1 1
held that
Iris h' the Europ ean Court of Ju stice
a campaign for the promotion of the sale and the
purchase of national products is prohibited by
Article 30 of the Treaty, since the acquisition of
within the
goods was promoted
national
framewo rk of a programme which was established
and financed by the government of the Republic.
(4) The German Government was held to have
violated its obligations arising from Article 30 of
the Treaty, when it prohibited the marketing of
beer which was lawfully produced in another
Member State, but which did not correspond with
the German purity laws which stated that beer
112
The
mus t be mad e with water , malt and hop.
European Court of Justice indicated, obiter dictum,
point 35, that the German Government could have
regulated the issue by ordering labelling which
would have to indicate the basic ingredients of the
drink.
(5) In the case Leclerc the Eu ropean Court of
Justice 113 held that neither the Treaty on
European U nion nor the ~Televisio n Without
114
would enjoin a Member
F rontiers' D irect ive
State from prohibiting within its territory by laws
or bylaws the broadcasting of advertisements
conc erning the economi c sector of the distr ibution.
115
The French D ecree 92-280 of 27 M arch 1992
109 European Coun of Just ice of 15 December 1982, Case
286/81, Prohibition of free gifrs, GRUR Int. 1983/648.
11O European Coun of Justice of 7 March 1990, Case C-362/
88, GB/lnno, GRUR Int. 1990/955.
111 European Coun of Justice of 24 November 1982, Case
.
249/81, Buy Jn'sh, NJW 1983/2755.
112 European Court of Justice of 12 March 1987, Case 178/
84, Purity laws concerning beer, GRUR Int. 1987/404.
113 European Coun of Justice of 9 February 1995, Societe
d' Importation Bdouard Lec/erc-Siplec / TF 1 Publicite SA and M6
Publicitd SA, BWS 1995/119.
114 Council Directive 89/552 'Television Without Frontiers ',
Note 52 above .
115 Official Journal of the French Republic of 28 Ma rch 1992,
at 4313.
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prohibits within the territory of the Fren ch
Republic the broadcasting of advertising in the
economic sector of the distribution of goods. The
plaintiff brought an action against the defendants
who, relying on the Decree, refused to broadcast
the plaintiff's advertising spots concerning the sale
of petrol at the stations of his supermarkets. The
plaintiff argued that the Decree violated the
principle of the freedom of the movement of goods
in the Community (Articles 30 and 36 of the
Treaty on European Union) and the 'Television
Without Frontiers' Directive. Asked for a decision
on the construction of the Treaty and on the
interpretation of Community law the court held
that any measure which is susceptible to affect the
trade in goods between Membe r States either
directly or indirectly, really or potentially, has to
be considered subject to the prohibition by Article
30 of the Treaty. The court specified that the
French Decree related to the modalities of the sale,
because it prohibited a certain type of the
promotion of the distribution of goods. However ,
the court explained that national regulations
concerning sales or the distribution of goods will,
in general, not affect the trade between Member
States if these regulations are applicable to all
participants of the trade in the Member State and
if the regulations concern similarly the distribution
of goods of the Member State and of other
Member States so that the application of the
regulations to the sale of goods originati ng from
other Mem ber States does not concern thes e goods
differ ently than they concern the goods originating
116
Accordingly, it was
from the Member State.
held that Article 30 of the Treaty on European
Union does not prohibit the restriction of the
of ad verti sing rel ating to the
broadcasting
117
distribution of goods by a Member State .
Also the 'Television Without Frontiers' Directive
does not suggest the unlawfulness of the French
Decree according to Community law. The Court
pointed out that the aim of the Direct ive is the
achievement of the fr ee br oadcas ting of tele vision
programmes, 118 but that the regulation of
sponsoring and advertising in Article 19 of the
States from
Directive would not enjoin Member
119
.
a d optmg more severe measures.

The principle of the free providing of services
With respect to advertising, Articles 59 and onwards of
the Treaty on European Union were applied by
jurisprudence in the case of broadcasting services.
The principles of this jurisprudence may also be
by means of other
applicable to advertising
telecommunication services such as on-line databases
116 European Coun of Justice of 9 February 1995, Societi:
d'importation Edouard Leclerc-Siplec/TP 1 Publicite SA and M6
Publicite SA, point 21, EWS 1995/120,121.
117 lbid, point 24, EWS 1995/120,121.
118 Note 116 above, point 28, EWS 1995/120,121.
119 Ibid., point 44, EWS 1995/120, 121; Recital 27 of th e
Directive .
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or video-on-demand. 12 Companies may avail themselves of the principle of the free providing of services
if they are established according to the laws of a
Member State, and if they have their registered office,
their main office or the central administration within
the Community. 121 There must be a trans-border
service . The provisions concerning the free providing
of services are directly applicable; however, limitations
of the freedom contained in national laws should be
repealed by a process of harmonisation of the laws.
The European Court of Justice held that the
transmission of broadcasting programmes, including
advertising, is a service in the sense of the Treaty
provisions concerning the freedom of services. 122 In
the case Debauve123 the Cou rt had specified that
national limitations of television advertising cannot
be considered as limitations of the principle of the free
providing of services, insofar as these regulations are
applicable to all television advertising in that state, and
based on reasons of public interest.

The EuropeanSelf-regulationof Advertising
The European Advertising Standards Alliance (EASA)
was established in 1991. Its purpose is to bring together the organisations which operate self-regulation
in European countries. The organisation represents the
interests of its members - the national self-regulatory
bodies of European countries - so that it does not serve
as a supranational European authority of selfregulation. One of the aims of the Alliance is to
promote a system whereby complaints received against
advertising in foreign media can be speedily and
effectively dealt with by reference to the relevant
self-regulatory body in the country of origin of the
advertising action. The Alliance is developing a
convergence of the principles of self-regulation in the
face of a growing number of proposed directives
emanating from the Commission of the European
Commun ities in order to fromote the role of national
bodies of self-re gulatio n. 1 4
The Alliance encourages that in the states of its
members rules for advertising and self-regulation are
adopted which, on practical experience, suit best the
needs of the parties concerned, and it co-ordinates the
policies of its members if this is desired. The Alliance
also facilitates the settlement
of cross-border
complaints. 125 The principle should be that the
120 Gerhard Schricker, Note 14 above, at 104, no . 195.
121 Articles 66 and 58 of the Treaty on European Union.
122 European Court of Justice of 30 April 1974, Case 155/73
Sacchi, GRUR Int. 1974/297; of 18 March 1980, Case 52/79,
Debauve, GRUR Int. 1980/608, 609, point 13; also from the
Alpine Investments case, European Court of Justice of 10 May
1995, Case C384-93 ([1996] 1 EIPR D-31), it may be inferred
that advertising services fall within Article 59 of the Treaty, but
may be regulated on public interest grounds .
123 European Court of Justice of 18 March 1980, Case 52/79,
Debauve, GRUR Int . 1980/608, 609, point 13.
124 Jean J. Boddewyn, Global Perspectifles on Adflertisinc SelfRegulation, Quorum Books, Westport Connecticut and London,
1992,at17.
125 Cross-border complaints concern complaints against
advertising which originate from another state, for example in
the case in which journals or television programmes which are
made and broadcast in one country contain advertising which is

advertising is subject to the laws and regulations of
that state where the medium which carried the
advertising action originates, that is to say where the
broadcasting was emitted or where the journal was
published. However, some codes of self-regulation
apply the principle that the rules of the country shall
be applicab le to the nation als of which the advertisin g
act ion was addressed. 126 Beyond , the Alliance offers a
place for the discussion of any issues of self-regulation
in Europe, whether it involves the advertising
industry, consumer bodies or lawmakers.
In the view of the Alliance the aim of the creation of
a unitary European code of self-regulation is secondary
due to the substantial differences in the concepts of the
regu lation of advertising in th e Euro pean count ries.
The Alliance's vice chairman said: 127 'Viewed in this
way, the principle of subsidiarity (which means that
Community measures may only be taken if necessary)
can be seen as highly relevant to Europe, as it
demonstrates that regulatory intervention at Community level, especially where it involves not just
broad principles but detailed provisions, is not only
less effective than national self-regulatory systems, but
also creates problems by attempting to enforce
conformity on nations with deeply-rooted differences
of culture, tradition and custom' . Beyond this, the
Alliance provides a useful service because a lawyer can
obtain from its Brussels office the information on
nation al regula tions of European countries concerning
advertising. 128

The Outlook
The differences in the national regulations of
advertising lead to considerable uncertainties for any
company which wants to launch a Community-wide
advertising campaign. Particularities of the advertising
law in one Member State of the Union may endanger
the carrying through of a campaign for the whole
internal market. This is a regrettable result, because
there is no reason why the standards applicable in the
law of consumer protection or of unfair competition or
injurious falsehood should differ in the Member States
of the European Union. It seems that the Commission
has understood this concern. The Commission's Green
Paper on Commercial Communication, to be published
in the end of March 1996, will hopefully address the
need to regulate the law of advertising more comprehensively in order to achieve a full harmonisation of
the national laws and bylaws for the purpose of the
establishment of the internal market. The term
'commercial communication' is similar to the term
'commercial speech' which was developed by reference
to Article 10 of the Convention for the Protection of
also distributed or received in another country and meets with
complaints.
126 For example, in the case of the Swiss Code of Selfregulation, see Alliance Director-General's Activity Report 6,
March 1995 to May 1995.
127 Roberto Cortopassi, 'Re-Examining the Origins; a New
Outlook on the Future', Alliance Update 3 of April 1995, at 2.
128 Alliance of European Advertising Standards, 10 rue de la
Pepiniere, B-1000 Brussels, Belgium, Tel. (0032) 2-513.78.06,
Fax: (0032) 2-513.28.61.

VAHRENWALD : THE ADVERTISING

LAW OF THE EUROPEAN UNION : [1996] 5 EIPR 291

Human Rights and Fundamental Freedoms which is
also applicable to comm unic at ion s in commercial
relations and accord ingly to advert ising. 129 The use
of the term 'commercial communication' permits the
avoidance of the utilisation of the terms 'unfair
competition' or 'passing oft" and suggests the introduction of a legal concept which will facilitate the

necessary legislative measures of the Member States in
order to achieve the harmonisation of national laws. It
may be expected that the Comm ission will discuss
130
different categorie s of commercial communica tion.
It can be expected that the law of the European Union
concerning advertising will be much discussed in the
months to come.

129 The view of the Commission is, however, not yet
confirmed by the European Court of Justice, see Council of
Europe, 'Short Guide to the European Convention on Human
Rights', Council of Europe Publishing and Documentation
Service, reprint, Strasbourg 1995, at 75 and 76. However,
Article 10 of the Convention for the Protection of Human
Rights and Fundamental Freedoms should not be interpreted as
permitting a state, in granting a licence, to exclude certain
specified categories of advertisements, see X and the Association
of Z" United Ki11gdom, 12 July 1971, Yearbook of the European
Conf!ention on Human Righu, no. XIV, at 546 § 2.

130 The term 'commercial communication may comprise
advertising activities in all its different forms, and a regulation
may concern injurious
of commercial communications
falsehood, personal and comparative advertising, misleading
advertising, undue influencing of customers such as hidden
advertising, gambling, pyramid selling, unobjective advertising
and the p roteclion of minors, pre datory pri cing and rebates ,
pres ents , free gifts, tying sales and partic ular sales campaigns.

